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LANDLORDS anp TENANTS. 



CHAPTER THE FIRST. 



INTRODUCTION. 



TH E relation which fubfifts between Landlord and 
Tenarity or, to ufe a fynonimous but more technical 
cxpreffion, the privity which fubfifts between hjfor and /^ 
feff not only comprehends a very important part of human 
negotiation and the concerns of domeftic life, but occa- 
fionally gives rife to fome of the fubtleft queftions of the 
Englijh law* 

Previous to the introduftibn of the feodal tenures into See Sir Martin 
diis country, during the reign of William the Conqueror, Yi^^J^^VTrea- 
lands and tenements were the abfolute or tree property Tenurei, p. 66. 
of their refpcftive owners ; but when that fyftem of law Montefquieu't 
was adopted^ by the general aflembly of th^ whole realm, Spirit ot Laws, 
the nation as it were furrendered up all its allodial ©r **' 3*' ^* ^' ***• 
free lands into the king's hands, who reftored them to the * ^** ^®"*' 5®« 
owners as a beneficium or FEup, to be held to them and fuch 
of their heirs a$ they previouily nominated to the king. In 

6 confequence 






INTRODtfCTlOir. 

eonfequence of this change, it became a fundamental maxim 
and neceiTary principle, which, though in reality a mere 
fiBiotiy ftiU fubfifts in contemplation of law, •* that the 
king is the univerfal landlord and original proprietor 
of ^11 the land in his kingdom, and that no man doth or 
*^ can pofTefs any part of it but what has mediately or 
** immediately been derived as a gift from him.'* The 
tiling holden therefore, whether it confift of land or houfes» 
is (tiled a Urument^ the{)ofrefrors thereof tenants, and the 
manner of their pofleflion a tenttre. The tenants who 
held under the king immediately, when they granted out 
portions of their lands, became alfo landlords withrefpe£l: 
to thefe inferior perfous, as they n^ere ftill tenants with 
1refpe£t to the king, who is ftiled the landlord para-' 
inounty or above all ; and thus partaking of a middle na* 
ture, weri^ called mefne or middle lords* And in this man- 
ner are all the lands of the kingdom holden which are now 
in the hands of fubjedls. Avoiding therefore, as foreign to 
our prefent purpofe, a detail of the fevcral fpecies of tenures 
introduced with the feudal fyftem, we fhall content our- 
felves with obferving, that the flavcry and oppreffion which 
attended it was at Idngth happily done awiy by the ftatute 
frf) II Can 2« Charles the Second (a)^ which reduced aU tenures in gene- 
ts 24. ifal, except Prankalmoiny Grand Sergeantry and Copyhotd, to a 

well known fpecies of tenure called free and Common Soc* 
cage ; and proceed to defcribe. 

First. The feveral kinds of tenures or eftates now in 
ufe in this kingdom. — Secondly. The modes in which 
a title to an eftate may be acquired 'by dtfcent. — ^Thirdly. 
The feveral ways in which an eftate may be purchafed or 
conveyed by grant, leafe^ &c. — Fourthly. The law of 
eftovers. — Fti^THLY. The law refpefting the receipt and 
payment of rents ^ ifTuing from fuch ellatcs. — Sixthly. 
The means of recovering fuch rents by dtfirefsy or other- 
wife. — Seventhly. The law and pra^ice of replnnn. — 
EiCKTHLY. The law and praftice of ejeifments*'—* 
Ninthly. The forms of agreements for letting houfes, 
apartments, £sf^. The forms of leafes and other ufeful pre- 
cedents. The forms of making memorials of leafes, ah- 
nuities, and other deeds, and of the manner of regulating 
the fame* 



( 3 ) 
CHAPTER THE SfiCOND. 

The different Kinds of EJiates. 

h A Fee-simple, is an eftate of inheritance whereby a Co. Ltt i. 
J^\^ perfon is feifed of^ lands, tenements or heredita- » ^n* 50'» 
tnentSi to hold to him and his heirs for ever, generally, abfo- p|jj,j*, ^^g' 
lutely, and entirely ^ without mentioning ivhat heirs, but Wright't Te« 
referring that to his own pleafure. or to the difpofition of """'i** '37* 
the law. It IS the moil perfect tenure of any, when unm- ' 

cumbered with judgments, ftatutes merchant, ftatutes fta«> 
pie, recognizances, mortgages, wills, pre-contra£tS) bar* 
gains and fales, feoffments, fines, amerciaments, join^ 
tures, dowers, or fraudulent conveyances. But although 
^fie^mple is the grcateft intereft which, by our law, a fub- 
je£l can poiTefs in any thing capable of property, becaufe it 
may in fa£l laft fqr ever, yet it may be forfeited for treafon 
or felony. To conftitute an eftate in j9tf or of inheritance, 
the word **heir" is neceflary in the grant or donation 5 
for, if land be given to a man for ever, or to him and his 
affigns for ever, this vefts in him only an eftate for life ; 
but this rule does not extend to devifes by will, nor to 
fines and recoveries, nor to grants of lands to fole co« 
porations and their fuccejfors^ nor to the cafe of the king \ 
for a fee-fimple will veft in him, without the words, 
•* heirs i* or " fuccej/brs^ being in the grant. The ge- 
neral rule, however is, diat the word ** heirs*^ is neceflary 
to create an eftate of inheritance. 

IL A FEE QpALiFiED, is fuch a freehold eftate as has a Co. Lit. 27^ 
qualification fubjoined to it, and which therefore muft de^ 
termine whenever the qualification is at an end ; thus if an 
eftate be granted to a man and his heirs tenants of the ma^ 
nor of Daley the moment his heirs ceafe to be tenants of 
that manor, the grant is entirely defeated, and the eftate 
gone. 

lUk A FEE CONDITIONAL. This eftate was, at the com- Plowd. 15?. 
mon law, a fee reftrained to fome particular heirs exclufive ^'^^•'* '9- 
of others, as to the heirs of a man^s body^ or to the heirs ^' 
male of his body^ in which cafes it was held that as foon as the 
grantor had iflue bom, the eftate was thereby converted 
into fee*{imple, at leaft fo far as to enable him to fell it, 
to forfeit it by treafon or to charge it with incttBibrances* 

Bz But 



4 ^he I41W of EftaUs. 

(^tf)i3Edw. T. But tlic ftatute de donis {a) having enadied, that fuch 
cilfc/th^ ft!" ^ eftates fo given " to a man and the heirs rfhisl^dyy^ (hould 
tutc of Wett- at all events go to the iflue, if there were any, or if none, 
ScwnV ^^^ (hould revert to the donor, it was held that the donee had 

a new kind of particular eftate which the judges denomi- 
nated 
Co. Liu i56. IV. An estate in tail; which is created by force of the 

ainft. 3JI, above-mentioned ftatute of Wejtminjler. Eftates tail arc 
^ .^* ^ ' either general or JpeciaL Ta^l general, is where lands 

or tenements are given to one, and to the heirs of his or 

her body^ lawfully begotten : But where lands or tenements 

are fettled on a man and his wife, and the heirs of their 
- bodies between them two, lawfully to be begotten, this, is 
a tenancy in special tail. This tenure mjpecial tail may 
be varied, to the heirs male or feniale, according to the 
yvill of the donor, in whom the fee^tmple is vefted* An 
eftate in tail may be barred by a common recovery \ and if 
the tenant in tail general^ oxfpecialy die without iflue, the 
fee-fimple reverts to the donor, or his lawful heirs. . 
Co. Lit. c. 1. . V. An estate after possibility of issue extinct. 
^ R Vr When an eftate is granted to a man and his Wife in fpecicd 

184.^ ^^* tail^ if one of them die befoi;e th^y have ifluc> the fur- 
II Co. So. vivor is tenant in tail after pq/fMity of ijfue ektin£l \ or if 

Co. Lit. 28. ^jgy j^^yg i{[[ic^ and fuch iflue die without iffue, this te- 
nancy remains in the furviving donee. This eftate muft 
be created by the aft of God, viz. the death of that per*- 
fon out of whofe body the iiTue was to fpring j aftd not by 
limitation of the party; ex difpofttione legisy 2ind not ex previa 
fione h'ominis : a poffibility of iffue is always fuppofed to 
exift in law, even though the donees be each of them a 
hundred years old. This tenant is not puniihable for 
wafte, but he forfeits the eftate by an alienation in fee- 
fc'mple ; he may, however, exchange with a tenant for 
lifcj for , in general, the law looks upon this eftate as equir 
.valent to an eftate for life only, 
tu. § 52. ^^- ^^ estate by the courtesy. If a man marry 

a woman feifed of lands or tenements mfeeftmplef or in ge» 
tieral fee^taily or if his wife be heirefs thereto in fpecial tatl^ 
and he have a child by her, male or female, bom alive ; 
Ixe ftiall, during his life, hold th^ faid lands or tenements^, 
during his life, as tenant by the courtefy of England \ and 
although the child or children die as foon as bom, yet if 
fuch issuJK were heard to cry, or if he can briqg fui{icient 
iettimony that fuch chlldreiv or any one of them were 
4 born 



Th'e Law of Eftates. i 

born alive, he (hall hold the lands during his life by this 
courte/y. To make a tenancy by the courtefy there are four 
things neceflary, viz. ift. Marriage, which muft be ca- 
nonical and legal. 2d. Seifin of the wife ; which muft 
be aftual and not merely a bare right to poflefs the lands, 
jdly. Iflue; which muft be born alive during the life of 
the mother. 4thly. The death of the wife 5 for al- (a) Lit. 554. 
though by the birth, of a child the huft)and become tenant i,!t.^*c! 19.*? 
initiate^ and may do many afts to charge the lands, yet his 4. tnatit pre- 
cftate is not confummate till the death of the wife. This 7*''» i«' Scot- 

,/ , , • , » land when it ls 

tenure is peculiar to this country, (a) called curiaii^ 

' VII. An estate in dower. A woman who marries Co. L>. 31. 
a man feifed of lands or tenements in fee-ftmpley or in ge-" ^r\M\ Ten. 
neral tailj or who is heir mfpiecial taily fhall after his death, '^^' 
whether Ke leave iffue by her or not, have her third-fart 
of all fuch lands as her hufband was feifed of at any time 
during the coverture, as tenant in doiver^ to hold for the term 
of her natural life, provided fhe be above nine years of age 
at her hufband'* death : She muft be ,the aftual wife of the 
party at the time of his deceafe, for although a feparatum 
only from bed and board will not deftroy dower, yet if fhe 
be divorced from the bond of marriage Ihe fhall not be en- 
dowed ; and by the ftatute 13 Ed*iv. 3. r. 34. if a wo* 
man elope from her hufband and live with an adulterer, 
fhe fhall lofe her dower unlefs her hufband be voluntarily 
reconciled to her : By 5 & 6 Edw. 6. c. 11. alfo, the wi- 
dows of traitors, but not the widows of fe/ons^ are debarred 
of dower. A woman may alfo be debarred of dower by ,. 
levying a fine, or fuffering a recovery, of the lands during 
her coverture, or by 6 Ediv, i. r. 2. may forfeit it by alie- 
nating the lands afligned. Cufiom varies this tenure : in fome 
places fhe is intitled to half the produce of the eftate, in 
others the whole, which fhe claims as tenant in doiver to 
her hufband's eftate. The cuftom in Kent is, that the 
wife fhall have half the produce of the hufoand's lands 
while fhe remains a widow, and without a child, but as 
foon as fhe marries again, fhe lofes all. If a man marry 
a woman having lands, {ffr. he has the fame privilege 
Vihile he remains a widower, but no longer. 

VIIL Jointure. By 27 Hen. 8. c. 10. commonly Wood'ilnft. 
called the ftatute of ufes, dower may be barred by 2LJoin'^ Co^Lit. 3?. 
iure, or by conveying tljqM eftate to hufband and wife and F. N. B. 150. 
his heirs, or to the heirs of their two bodies, or of one of y^f^^, 6*6*^*^** 
their, bodies, or to them for their lives, or for the wife's aBi.Com. 137, 

B 3 life : » Cafe« m 

•^ Chan. 181. 
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(«) See the cafe 
of Kirkman v. 
Thompfm. 
Cro. Jac. 474* 
Cruife i6o. 



Co. Lit« 4I) 41. 
sBl.Cem. xao* 
3 Co. 30. 
Hay ward on 
£leaion« 58. 



(i) Vide poft 
c*'4« 



(0 Vide poft 
c. 3* 

{d) See 8 Ann 
c. 14. f. 6. as 

to dit^refs for 
the rent arrear, 
poft c. 6. 

Co. I/it< 44* 
% 9U Cum. 140* 
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life: But to make a perfe£l jointure^»r ihingi muft be 
ferved, I. The jointure muft take efTe£l immediately on 
the death of her hufband. 2* It muft be for ber own life 
at leaft, and not pur autre vie^ or for any term of years, or 
other fmaller eft ate. 3. It muft be made to herfelf and 
not to any in truft for her. 4. It muft be made, and fo 
in the deed particularly exprefled to be, in fatisfadion of 
her whole dower, and not of any particular part of it {a) ; 
and it is provided by the fame ftatute that if the jointrefs 
be evi£led of her jointure (he ihall be endowed of fo much 
of the reiidup of her hufl>and's lands, as ftie was dowable 
of at common law, as far as the lands from which (he 
So evi£led fliall amount to. Ahd if the jointure be made 
to her after marriage (he may either accept or refufe it and 
infift upon her dower at common law. 

IX. Estate fou life. A perfon holding lands or tene-« 
ments for his own life^ or for the term of another's life, viz. 
pur autre vie^ he, as leiTee of the faid lands or tenements^ 
is tenant for life therein, and the freehold vefts in him, 
A grant to a man of ** the manor of Dfl/r," generally, 
without defining any fpecific eftate, creates an.eftate for 
life, and if it do not mention for what eftate, it fliall be 
conftrued for the life of the grantee; fo a grant to a woman 
<^ during her widowhood,'' or to a man ** until he be pro- 
*' moted to a benefice" (hall be confidered as an eftate for. 
life, until the contingency happens ; for the time being un- 
certain, in thefe and fimilar cafes, they by poifibility may laft 
for life : This eftate is in law confidered as the loweft kind 
of freehold. A tenant for life is punifliable for wafte, and 
may commit a forfeiture ; and by 4 and 5 jfnne all war^ 
ranties made by him defcending to any perfon in reverfion 
or remainder, are void. But he is intitled to eftovers^ (b) and 
his executors or adminiftrators fltall have the emblements or 
profits of the crop, if he die before harveft, but not if 
the eftate be determined by his own aS\ his lefiee, however^ 
{hall even in that cafe have them, for die a£fc of the tenant 
(hall not prejudice his innocent leflee: {c) and by 1 1 Geom 
2* c. 19. / 15. the executors or adminiftrators of tenant 
for life, (hall, on his death, recover of the leflee {d) a rateable 
proportion of the rent from the laft day of payment to the 
death of fuch leflbr y which they could not do before at 
common law. 

X« Tenant for tears. A man demiting lands, tene-» 
mentsj tsfc* to another for a limited number of years, the 

lefle^ 
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leflee i5» m law, confidered as a tenant for years, provided he 
enter on the jpremifles by virtue of fuch leafe. This te- 
nancy may be created by word of mouth, and is called in 
law a parol leafe, which binds the leflbr fo long as the fame 
was agreed for« {a) If the leafe be but for half a year, or 
a quarter, or any lefs time, the lelTee is ftill confidered z$ 
a tenant^r years j a year being the ihorteft term which the 
law in this cafe takes notice of: and indeed every eftate 
which mud expire at a period certain and prefixed is an 
eftate for years^ and is therefore frequently called a term \ 
this eftate therefore muft have a certain beginning and end z 
but id cerium eft quod certum reddi potejl j therefore if a man 
make a leafe for fo many years as J. S. fhall name, it is a 
good leafe for years, for though at hrft uncertain, yet when 
J. S. hath named the years it is reduced to a certainty : and 
if no day of commencement be named in the crj?ation of 
this eftate, it begins from the making or delivery of the 
leafe. • 

XI. Tenant at will is where lands are demifed to an- Co. Lit. ^ 
ether To hold to him at the ^iU of the leflbr ; and by force * Bi.Com. i45« 
of this demife the leflee becomes poflefled of fuch lands, 
fcf<r. This tenancy is no longer durable than while the lefs- 
for or leflfee pleafes \ for the leflbr, in this cafe, cannot ob- 
lige the leflee to continue on the lands againft his will, and 
therefore if either diflike, he may give the other legal no^ ' 
sice, and fo determine the will ; for the holding here is r6»- 
ciprocaU In all cafes [a) of leafes at will of lands to hold (^) Dctermin«a 
{xom year to yearf and fo for as long time as both parties by eleven jodget 
(hall pleafe, the landlord, before he can have title to bring l^ Go«Td?j? 
an ejeftment againft the tenant at will, muft give the te- prefcnt Ld. 
nant half a yearns notice to quit poflTeflion of the farm. And Ld*"c?h ^^* D« 
the like notice is neceflary as to houfes let at will, unlefs jp/ey, ' ^ ' 
there be fome ufage or cuftom (of the place er diftrift 
where the houfe is fituate) to give a fliorter or other kind of 
notice to quit ; and it muft, in this cafe, be half a year*s 
notice, iorjlx tmnths notice is not fufiicient, and the notice 
jnuft expire at the time when Jthe tenancy commenced {b). ^^^ Determbed 

E after Term 
&6 Geo. 3. iTermKep. 15^* 



(4) By f9 Car. %» e. 3. AU fcaftes^ 

cftatei, interefti of freehold^ terins 
of years or any uocertaia iniereft 
therein, cteated by iiyery and feidn 
4)nly, or by paro]» and not put in 
Mrriting and figned by the parttes, 
4i^ iiaye tbc focte an^ tSt&, of t 

B4 



kafes or eftate« M wiH oniy, ewe^t 
all leafes not exceeding the term of 
three years from the making thereof, 
in which the rent referved (hall 
amount to two«thirc9 of the irn^roy* 
ed value* 
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Cf». Lit. 57. XII, Tenaht at sufferance. If a man hold lands (i( 

*M d°"8 '^*^* another by leafe for a term of years, and keep poffeflion 
^ thereof after the term is expired, fuch pcrfon in law is called 

a tenant atfufferante j this tenancy is begot by the laches of 
his leiTor, But by the ftatute 4 Geo. 2. f. 28. in cafe any 
tenant for life or years, or other perfon claiming under, or 
by collufion with fuch tenant, fhall wilfully hold over after 
the determination of the term, and demand made in writ- 
ing for recovering the premiffes, the perfon holding over 
{hall pay for the time he continues at the rate of double the 
yearly 'Value of the lands fo detained, 
ft Bi. Com. 14.7. XIII. Copyholds. Perfons having lands and tenements 
Co. Lit. 58. <fQ fjQifi X.0 them and their heirs xnfee^ftmpley fee-tail^ or for 
iRol^Abr. ^^ ^^^^ of their lives ^ or on any other condition at the will 
498. of a fuperior lord, after the cuftom of his manor, fuch per- 

fons are called copyholders, or tenants by copy of court^roll % 
a copy of fuch court-roll or entry in the court books of 
the faid manor (of which the tenant has a tranfcript figned 
by the fteward) being ail the evidence or title they have to 
(hew for their right to the faid lands, isfc. Copyhold tenures 
are derived from the ancient tenure of pure villenage, and 
vary in different parts of England^ according to the cuftom 
of the refpeftive manors to which they belong ; and it is 
held, that a tenant of a copyhold eftate is as well inherit- 
able therein as one that has a feeftmple^ provided he com- 
. ply with the cuftom of the manor, and perform and pay his 
fervices due and of right belonging to the }ord thereof. 
lilt. § 309. XIV. CopAKCENART. Tenants in co-parcenary are of two 

»Bl. Com. 189. kinds, v/2, PARCENERS at rof»/w^« /tfw, and by cujlom. By 
Co. Lit. 163. ^j^g courfe of the common law, when a party, citlier male or 
V female, is feifed of an eftate in fee-ftmple or fee tail, and 

dies, leaving iffue only daughters, the eftate defcends to* 
them all equally as co-heirs; or if a man, feifed of lands,* 
die without iffue, the eftate defcends to his fifters as co^ 
heireffes 5 or if he has no fifters, and it defcend to his 
aunts, they are alfo co-heireffes, or tenants in co-parcenary. 
Where there are fever al co-parceners, and One dies, leav-^ 
ing iffue before partition made, the fhare or intereft of the 
deceafed defcends to her iffue ; and if one die, without if- 
fue, the fhare defcends equally to the co-heirs. CbncerAr 
ing partition of land in co^parcenary^ joint^tenancyj and te^ 
nancy in common, fee 8 and o JF. 3, r. 3. and 7 jinn^ 
r. 18. 
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* XV. Parceners by cusToft, In KenUznA fome few Co. Wt 176. 
cyther places in England^ and in North VTaleSf if a man is' ,*si<j, ,-g 
feifed in fee-JlmpUy or fee-tail^ of an eftate held by the te- Piow! 119.' 
mire oi gavel-kind^ and has iiTue, the fons after his death 
ffaall be all co-heirs, and equally inherit thofe lands, i^c. 
and are called />flfrr^«frj" hy cujlom. 

XVI. Joint-tenants, When a man, feifed of an eftate Co. Lit. 18a, 
infeey does enfeoff feveral perfons To hold to them and their * ^*^* 
heirs, or To hold to them for the term of their natural lives, 

or for the life of another, and they become feifed byvirtue 
thereof ; or if fcvferal perfons difleife another of an eftate 
to their joint ufe, fuch are termed Joint-tenants. The na- 
ture of this tenure is, that the whole eftate pafles to the : 
furvivor in whom it vefts in fee-ftrnple to- him and his heirs. 
This furvivorfliip takes place among all perfons wj;io have 
joint-eftates or pofl'effion with others in chattels real, or 
perfonal, as leflees, ^c. Where there are feveral joint-- 
tenants for life, and one grants a term out of his moiety 
for a certain annual rent, but dies before fuch term is ex- 
pired, it holds againft the furvivor 5 but the rent ceafes*' 
Among co-heirs or co-parceners the rent does not ceafe. 

XVII. Tenants in common. Perfons who have lands, Co.Llt. iSf. 
t^c. by fe\^eral, and not joint titles, and the feveralty not ' • ^ 
diftinguifhed whether in fee-Jimplej fee^tail^ or for life^ are 

' deemed Tenants in common. If lands be conveyed by leafe * Wiir. 341, 
and relcafe to the ufe of all an<J every the children of J. G. f Tem^iup. 
and their heirs equally tp be divided ajnongft them ; thefe- 759. 
words ** equally to be divided** make a tenancy in common. ^ i 

If a tenant in common alien his (hare to another in fee, or 
give it to another in tail, fuch alienee or donee becomes te- 
nant in common with the other joint-tenants : and if he> 
prove furvivor, is intitled to the fee. The fame do^lrine* 
which holds among tenants in common, in eftates in fee— 
fimple, or fee-tail, holds alfo between tenants for life. 
Where two perfons have held lands in common undivided, 
one half fromhis anceftors from whom the eftate defcended •.'''• 
to diem undivided from time immemorial, fuch are tenants 
in common by title of prefcription. ^ The eflential difference /^n q^j^^ ofl * 
between joint-tenants, and tenants in common, confifts in femon of one 
this, joint-tenants hold the eftate by one joint title, and in t«o>nt in com- 
<ine right \ and tenants in commm hold by feveral titles, 6r "nfidercd as 
by one title and feveral rights ; whereas a joint-tenant cn-i the pofleffion of 
joys one joint freehold, and tenants in common feveral. {a) cow^'^^r* 



lo ^e Law of Eftaies. 

Co,Lit, aoci XVIII. Mortgage estate. The word mortgage lar 
"Wpod*! loii. detived from the word mert dead, and gage a pledge, and 
'ri'c fignifies a pawn of land, tsfc.iot money borrowed, upon 

Precedents in Condition that the land, ^c* (hall become the property of 
Chancery 71. the fender, if the money be not repaid at the day agreed. 
* P«f ^rau jjg that' mortgages or pawns is called the mortgagor ^ and he 
3 Bi. Com. to whom the mortgage is made is called the mortgagee^ 
43S- . . A '^'^^ eftate is ufually made by a leafe for a long term of 
toVatwl VrUh^* yeaTs, or by affignment of a fubfifting kafe, or by a con- 
great perfpictti- vcyancc, by leafe and releafe, of the fee itfelf ; and while 
? ^^ ir*^' h* ^^ creditor thus holds the land, he is called Tenant in 
Law of Mort- fnortgage i but it is generally agreed that the mortgagor (hall 
gag^. hold the land, ^ istc* until he fail to redeem it by payment of 

the money borrowed ; and even if he fail, the court of 
chancery will in its equity allow him a further time for r/« 
demption ; for as die mortgagee cannot fell the eftate vrith* 
out a bill to firechfe^ the court will oblige him to do what 
is right, 4inder all the circimtiftances of the cafe. The le- 
gal intereft of a mort;gagor in pofleifion is inferior to that of 
« a mere ftri£i: tenant at will, and therefore notice to quit is 
not necefiary on this fpecies of eftate to fupport an eje£^- 
ment ; neither has the mortgagee any right to make leafes, 
and therefore whoever wiihes to be fecure when he takes a 
(«) Ketch V. leafe, (hould examine the title deeds ("a), fiy 7 Geo. 2. 
HaieDougi.il, ^^ jo. if any aftion Ihallbe brought, or bill filed, to compel 
Riri;^"" payment of money on mortgages, and the moAgagor flfaU 

pay principal, intereft, and cofts into court, fuch fuita 
ihall be immediately determined, and ceafe. 
jtBLCoiD.i6i* XIXt Estate bt elegit, is an eftate of which a cr6« 

ditor is put into pofleffion by the ftierifF, on the writ of. ex- 
ecution called, an elegit y after having obtained a judgment at 
law againft the owner of fuch eftate. The creditor in this 
cafe is put in pofleffion of one half his debtor's lands and 
tenements, tx> be held, occupied, and enjoyed, until his 
debt and damages are fuUy paid ; and during the time he 
fo holds them, he is called Tenant bye/egit. 
sBl.Com. ?6o. XX. Estate bt statute merchant i^ created by vir^ 
Wood's ittfk* tue of a bond, or obligation of record, entei;^d into purfuant 
'^'* to the ftatute 31 Edw. i. de mercatoribus^ conditioned that 

if the debtor pay not the debt at the day, execution may 
be awarded upon body, land and goods, and that the ob- 
ligee, or creditor, may hold the whole lands to him, hi% 
heirs and af&gns, till the debt be levi^ and paid. 
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"SSI. An Estate by statute staple Is alfo obtained 4 t«ft» *3'» 
\>y execution on a bond of record acknowledged, purfuant ^ '*** 
to 27 Edw* 3. r. 9. by virtue of which the obligee may pof- 
fefs himfelf of the lands of his debtor, until the amount of 
the bond be paid. 

XXir. Estates ik ancient demesne, are cettain ma- t Com. Dig* 
nors which were the ancient demefnes of the crown, and 346» 
therefore not fubje£t to the feodal fyftem of tenure* 

XXIII. An estate in remainder, is the rcfiduc of Co.Lit4f» 
an eftate in land depending on a particular eftate, and ere* ^^Jf^ q^^. 
ated together with the fame, jl particular eftate is that 164. 
which is derived from or out of a general or greater eftate : ^^o^'* *»^ 
as if a man, who is feifed in feeJtmpU^ grant his eftate to 
another fqr life, or let it for term of years, with remainder 

over to a third perfon in fee, or for life, or in tail. 

XXIV, An estate in reversion, is the refiduc of ^^^p^^^y!?' 
an eftate left in the grantor to commence in pofleilion after 25S. 

the determination of fome* particular ejlate granted out by Ca. LiUMu 
him. Thus if a man make a gift in taU, and the donee die 
without iflue, the reverfion of the fee is, without any fpecial 
refervatipn, vefted in the donee by ad of law : and fo alfo 
the reverfion, after an eftate for life, for years, or at will^ 
continues in the landlord or lefibr, aft^r the tenant** 
eftate is determined or expired. 
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CHAPTER THE THIRD^ 

The Law of Def cents. 

ESCENT, or hereditary fuccejfton^ is the title C«.1U. i«. 
whereby a man, on the death of his anceftor, ac- \^^*^^^* 
quires his eftate by right of reprefentation as his heir at 
Jaw : AN heir therefore is he upon whom the law cafts the 
eftate immediately on the death of the anceftor j and an 
eftate fo defc^nding to the heir, is called the inherit- 
ance. The doftrinc of difcents or law of inheritances 
i^ fi^-Jtmpl^i is a point of the higheft importance, and 
depends on the hature of kindred^ and the feveral de- 
grees of confanguinity^ wjiich is defined to be " the con- Co. Lit, to. 
** neftion or relation of perfons defcended from the fame 'Vent. 415. 
^ ftock or common anceftor.'' This confanguinity, or ^^f* ^^ 

defcenty 
Z 
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TTbe Law of Hejcents. 

Gefcent, is either lineal or collateraL Lineal confanguinitjt 
is a defcent downwards in a right line, as from grandfather 
to father, a|id grandfon. Collateral is a defcent which 
fpringeth out of the fide of the whole bloody as grandfa- 
ther's brother, father's brother, fej'r. The following are 
the rules or canons of inheritance according to which eftates 
arc tranfmitted from the ancestor to the heir. 

ill. ** Inheritances fliall lineally defcend to the ifliie of the 
perfon laft aftually feifed /;/ infinitum^ but {hall never 
lineally ofcend.** Therefore if there be grand-father, fa- 
ther, and fon, and the fatljer purchafe land and die, his 
fon fhall fucceed him as heir, and not the grand-father, to 
whom the land (hall never afcend, but fhall rather efcheat 
to the lord. So alfo if the fon purchafe land and die with- 
out iflue, his father cannot inherit, but it muft defcend to 
the heirs on the part of the father, v/z. the father's bro- 
ther. But though thie uncle is preferred before the father 
in defcent from the fon, yet if the uncle enter after the 
death of the fon, and die without iifue, the father fhall in- 
herit to the' uncle. * 

2d. ** The male iflue Ihall be admitted before thcfemaleJ* 
Thus if a man hath two fons and two daughters, and die, 
his eldeft fon (hall firft inherit, and if he die without ifiuei 
then his fecond fon ihall inherit in preference to the two 
daughters : thus alfo if A. has iiTue two fons, B. and C \ 
and B. has iiliie a fon and daughter, D. and E ; and />• thq 
fon has ifTue a daughter jFj and E. the daughter has iiTue a 
fon, G ; neither C. nor any of his defcendants ihall inherit 
fo long as'there arc any defcendants from Z>.'and E\ neither 
Ihall E. the daughter, nor any of her defcendants inherit fo 
long as there arc any defcendants from D. the fon, whether 
they be. male or female. ^ 

3d. ** Where there are two or more males in equal de- 
gree, the eldcil only ihall inherit, but the females alto- 
gether.** Thus if a man hath two fons and two daugh- 
ters, the eldeft fon ihall alone fucceed in excludon of the 
fecond fon and both the daughters ; but if both the fons die 
without iiTue before the father^ the daughters ihall inherit 
the eftate as coparceners. 

4th. ** The lineal defcendants in infinitum of any perfon 
** deceafed ihall reprefent their anceftors ; that is, iliall 
** ftand in the fame place as the perfon himfelf would have 
** done had he been living." Thus the child, grand-child, 
or great grand-child, either male or female, pi the eldeil 

fon. 
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'&n, fucceeds before the younger fon, and fo in infinitum li 
-and thefe rcprcfentatives (hall take neither more nor lefs, 
but juft fo much as their principals would have done : 
therefore if a man has two daughters, and the eldeft die in 
the father's life, leaving fix daughters, and then the father 
dies, his younger daughter (hall have an 'equal ihare with 
her fix nieces ; and fo through all the degrees of fucceffion 
by right of reprefentation, the right of proximity is trans- 
ferred from the root to the branches, and gives them the fame 
preference as the next and.neareil of blood. 

5. " On failure of lineal defcendants, or iffue of the perr 
«< fon laft feifed, the inheritance {hall dcfcend to the blood 
** of the firft purchafer, fubje<9: to the three preceding 
** rules." The firft purchafer is he who firft acquired the 
eftate to his family, whether the fame was transferred to him 
by fele, or by gift, or by any other method, except only 
that of deftent. Thus \i A^ purchafe land, and itdefcend 
to B. his fon, and B* die feifed thereof without ifiue, who- 
ever fucceeds to this inheritance muft be of the blood of A* 
• the firft purchafer of this family. Thus, alfo if a fon purchafe 
land, -and die without ifTue, it (hall defcend to the heirs of 
the part of the father %. and if he have none, then to the heirs 
of the part of the mother [a). But if the .father purchafe 
lands, and they defcend to the fon, who dies without iflue, 
and without any hrir on the part of the father, it fhall not 
deibend in the line of the mother, but efcheat. If there be 
. none of the blood ef the grand-father, yet it may refort to 
the blood of the grand-mother, her blood being as well of 
the blood of the father, as the mother's confanguinity is of 
the blood of the fon. If the grand-father purchafe lands, 
which defcend td the father, and from him to the fbn, if 
the fon enter and die without ilTue, his father's brothers 
or fifters, or their defcendants, or, for want of them, his 
great grand-father's brothers or fifters, or their defcend- 
ants, or, fbr want of them, any of the confanguinity of the 
^reat grand-father, or brothers or fifters of the grand-mo- 
tner, or their defcendants, may inherit \ the confanguinity 
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X Bi. Com. 



(«) Stt% BI. Com. 121, 2x2, 229, 
That all lands granted in lee (imple, 
are at thi* day held as a feud u^ In- 
definite antiquity, and are inheritable 
at if Jbey bad deJurJed from fome 
uncertain indefinite anceftor, and 
therefore any of the collateral kin- 
dred of ths real modern ' furcbAfir^ 



(and not his own offspiiogonly)'may 

inherit them, provided they be of 
the nvbo!e bhod \ for all fuch are in 
judgment of law likely enough to be 
derived from their indefinite ancef- 
tor, but thofe of the half blood are 
excluded for want of the fame proba- 
bility. 

of 
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of the great grand-mother being the confangiunity of the 
father. But none of the line of the mother or grand-mo-» 
ther, viz. the grand*>father's wife, Ihall inherit ; for they 
are not of the blood of the firft purchafer. Note. The 
fame rule holds in purchafes in the line of the mother or 
grand-mother ; thev (hall always keep in the fame line that 
the firft purchafer fettled them in. But it is not neceflary 
that he who inherits be always heir to the purchafer ; it is 
fufficient if he be of his blood f and heir to him that was l^ 
feifed \ for if the father purchafed lands which defcended to 
the fon, who dies without iflue, they (hall never defcend to 
the heir of the part of the fon's mother ^ but if the fon's 
grand-mother has a brother, and the fon's great grand- 
mother has a brother, and there are no other kindred, they 
fhall defcend to the grand-mother's brother ; and yet if the 
father had died without iiTue, his grand-mother's brother 
fhould have been preferred before his mother's brother, be- 
caufe the former was heir on the part of his father, though 
lltle^Hii: ^ female, and the latter was only heir on the part of his 
Com. Law, mother. But where the fon is once feifed, and dies with-> 
c'^'u*^*2 ^^^ i^nty his grand-mother's brother is to him heir of the 
% Bi. Coxn/221, P^rt of his fadier, and being nearer than his great grand- 
*2a. mother's brother, is preferred in the defcent. But this is 

always intended fo long as the line of defcent is not broken; 
for if the fon alien thofe lands, and then purchafe them 
again in fee^ then the rules of defcent are to be obferved, as 
if he was the original purchafer, and as if it had been in th^ 
line of the father or mother. 
Tbe fixth canon ^^^« " '^^^ collateral heir of the perfon laft feifed muft 
of inheritance. << be his ncxt Collateral kinfman of the whde blood %** that 
a Bu Com. 224. js^ on failure of iffue of the perfon laft ieifed, the inherit- 
ance (hall defcend to the ifliie of a next immediate anceftor« 
And, xft. He muft be his next collateral kinlman, either 
perfonally or jure reprefetjtationis, idly* He muft te the 
neare(t kinfman of the ivhole blood '^ for if there be a much 
nearer kinfman of the half bloody a diftant kinfman of the 
whole blood (hall be admitted, and the other entirely ex-* 
MSeetbear- eluded (^). A kinfman of the whole blood is he that is 
gumcnts in cafe derived not only from the fame anccftor, but from the 
of Kewmao v, i2xci<^ couplc of anceftois ; for as every man's own blood is 
'^^*t\iu compounded of the blood of his refpediive anceftors, he 

only is properly of the whole or entire blood of another^ 
who hath (fo far as the diftance of degrees will permit) all 
the fame ingredients in the compofition of his blood that 

the 
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tTie other hath. Thus if a fon purchafc land in fee fim- 
pie, and die without iflue, thofe of the male line afcend- 
ing to infinity Sball be preferred in the defcent acicording to 
their proximity of degree to the fon, as the fathers, bro- ^ 
thers and fitters, and their defcendants, ihall be preferred 
before the brothers of the grand-father and their* defcend- 
ants. If the father has no brothers nor fillers, the grand- 
father's brothers and their defcendants take the eftate. For Yeir Book, 
want of brothers, his fifters and their defcendants fliall be Vf/*'*^ 
preferred before the brothers of the great grand-father ; for Fit«hcrbert*t 
although the father or grand-father cannot immediately in- ^^^\\* ^'^* 
herit to the fon, yet the direftion of the defcpnt to the col- Broke's Abr. 
lateral afcending line is as much as if the father or grand- 3^- 
father had been bylaw inheritable ; and therefore as in cafe file's Co. L«w 
the father had been inheritable, and fliould have inherited aBLcom. »s3« 
to the fon before the grand-father, and the grand-father 
before the great grand-father, and confequcntly if the fa- 
ther had inherited and died without iffue, his eldeft bro- 
ther and his defcendants would have inherited before the 
younger brother and his defcendants •, and if he had no 
brothers, the fifters and their defcendants would have in- 
herited before his uncles, or the grandfather's brothers 
and their defcendants : fo, though the father is ex- 
cluded from inheriting, yet the defcent is direfted as it 
would have been had the father inherited, viz. it lets in 
thofe firft that are in the next degree to him. Thus if ^ ^.j , ^ 
lands defcend to the eldeft fon from the father, and the fon 1 Lev. 60. 
enter and die without iflue, his fifter of the who/e hiood- ttiTiW laMod. 619. 
inherit as heir to the brother, and not the younger fon of 
the half blood \ but if the eldeft fon had furyived the father, 
and died before entry, the youngeft fon would inherit as 
heir to the father, and not the fifter, becaufe he is heir to - 
the perfon who was laft aftually feifed. 

7th. y In collateral inheritances the male ftocks (hall The feventK 
'* be preferred to the female (that is kindred derived from ^*"»" «^ »«**• 
•* the blood of the maleanceftors ihall be admitted before lI?"?!. 
** thofe from the blood of the female) unlefs where the aBl Com. 234, 
** lands have, in faft, defcended from a female" — Tkus : 
I ft- The line of the part of the mother fhall never inhe- 
rit fo long as there are any, tho* never fo remote, of the 
line of the part of the father \ as if the mother has a bro- 
ther, yet if the great great great grand-father, or great 
great great grand-mother of the father has a brother or 
fifter, he or ftie ibali be preferredj and exclude the mo- 
ther's 
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therms brother, tho* he is much nearer. — 2d. Thus also^ 
The male line of the part of the father afcending, fliall for 
ever exclude the female line of the part of the father af- 
cending : as if a fon, purchafe lands and die without iiTue, 
the fitter of the father's grand-father, or of his great grand- 
father, and fo ad infinitunty fhall be preferred before the fa- 
ther's mother's brother, although the father's mother's bro- 
ther be a male, and the father's grand -father or great grand- 
father's fitter be a female, and. more remote ; yet fhe is of 
the male line, which is more worthy than the female line, 
tho* the female line is alfo of the blood of the father. — 
But, 3dly, As, in the male line afcending, the more near is 
preferred before the more remote ; fo in the femsJe line de- 
fcending, if it be of the blood of the futher, the more 
near is preferred before the more remote : thus, if one pur- 
chafe lands and die without iflue, and the father, grand- 
father, and great grand-father, and fo upwards, all the 
males being dead, without any brother or fitter, or any 
defcending from them, but the father's mother or fitter has 
a brother •, all thefe are of the blood of the father, and 
the remotett of them (hall exclude the fon's mother's bro- 
ther ; and tho' the great grand-mother's blood has^ pafled 
through more males of the father's blood than the blood of 
the grand-mother or mother of the father ; yet the father's 
mother's fitter fliall be preferred before the father's grand- 
mother's brother, or the great grand-mother's brother ; be- 
caufe they are all in the female line, and the father's mo- 
ther's fitter is the nearett in the male line, fo flie fliall have 
the preference, as well as in the male line afcending, the 
father's brother or his fitter fliall be preferred before the 
gran^-father's brother. — 4thly. But although in this 
latt cafe where tlie fon purchases lands, and dies without if- 
fue, and without any heir on the p^rt of the grand-father, 
the lands defcend to the grand-mother's brother or fitter, as 
heir on the part of his father j yet if the father had pur- 
chafed thefe lands and died, and it had defcended to his 
fon, who died without ifiiie, the lands fliould not have de** 
fcended to the father's mother's brother or fitter, for the 
reafons in xh^fecond rule.y but for want of brothers or fitters 
of the grand-father's great grand-father, and fo upwards in 
the male afcending-line, it fliould defcend to the father's 
grand-mother's brother or fitter which is his heir of the 
part of the father, who fliould be preferred before the fa- 
ther's 
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tiler's mother's brother, who is the heir of the part of 
the mother of the purchafer, tho' the next heir of the part 
of the father of him that laft died feifed, and therefore, if 
the father who was the purchafer had died withdut ifluc, 
the heirs of the patt of the father, whether of the male or 
female line, fliould have been preferred before the heirs df 
the part of the mother : So the fon, who ftands now in the 
place of the father, and inherits to him primarily in his fa-» 
ther's line, dying without iffue, the fame devolution and he^ 
xeditary fucceflion fhould have been as if his father had im- 
mediately died without ifTue, which fhould have been to his 
grand-mocker's brother, as heir of the part of the father, 
tho' by the female line, and not to his mother's brother, 
who was only heir of the part of his mother, and who is 
hot to take till the father's line both male and female be 
fpent. — 5thly. So also, if the fon purchafe land, and c'.ie 
without iflue, and it defcend to any heir of the part of the 
father, and then the line of the father after entry and pof- 
feflion fail, it Ihall never return to tlie line of the mother ; 
tho' in the firft inilance, oV firft defcent from the fon, it 
hiight have defcendcd to the heir of the part of the mother. 
For now by this defcent and fclfin it is lodged in the father*^ 
line to whom the heir of the part of the mother can never 
derive a title as heir, but it (hall rather efcheat. But if the 
heir of the patt of the father had not enteredy and theti 
the line hud failed, it might have defcended to the heir of 
the part of the mother, as heir t9 the fon j it whom imme- 
diately, for want of heirs of the part of the father, it might 
have defcended.— And for the same reason if it had 
onc^ defcended to the heir of the part of the father of the 
grand-father's line, and the heir had entered, it (hoUld ne*- 
ver defcend to the heir of .the part of the father of the 
grand-mother's line 5 becaufe the line of the grand-mother 
was not of the blood or confanguinity of the line of thi2 
grand-father's fide. — And 6thly. If for default of heirs of 
xhc purchafer of the part of the father, the lands defcend 
to the Kne of the mother ; the heirs of the mothet of the 
part of het father's fide fhall be preferred in fUcceffion be*' 
tore her heirs of the jpart of hfer hlother's fTde, becatife the 
heirs of the part of her father are the more worthy. 

Descents by Custom^ Defcertts in fee^fimple hy cuf See Mr. RoMa- 
tom are of fevetal kinds : fometimes to all the fons> or to ^"jl'" '«'y «*• 
all the brothers where one brother dies without iffue, as in icarocd Trea- 
gavelrfimd. All the lands in England were in nature of tife upon th« 
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nature of givet- gaveUitid hctoTc the Norman Conqueft, and defcended 
kind land» «nd to all the jfTuc equally ; but, as the Normans did not con- 
c»^i! **^ ^^^^ Kent, this cu/iom or tenure is ftill prcfcrved in fome 

places there* Sometimes the lands defcend to the youngeft 
fon, as in Borough Englijb \ and fometimes to the eldeft 
daughter or the youngeft. 

iiBl.CoiiKftoi. DsscBNTS BY STATUTE, arc thofc which take place in 
^ idc antec. i. £^^^ j^^ ^^y pg^jij^rmam doni in purfuance of the ftatute of 

Weftmin/ler the fecond, in which the defcent is reftrained 
and regulated according to the words of the original dona- 
tion and does not intirely purfue the common law do£trine 
«f inheritance. 



CHAPTER THE FOURTH* 

The Law of Purchafe by Deeds and Leases* 

I. T^Urchase, in a legal lenfe, not only includes fucb 

' J^ acquifition of lands, as are obtainedby way of bargain 

Co, Ut. %* ^Yi^ fale for money or fome other valuable confideration, but 

lit. ' *' *** every' other method of coming to an ejlate, except that by 

inheritance or descent : And therefore if a perfon grant or 
even freely ^ve land to another, the grantee in the firft cafe,, 
and the donee in the fecondj is^ in the eye of the law^ A pur- 
chaser* 

2-The -wari purchafe, when ufed in its legal fenfe, includes 
* C4)m.a4i. ^^ g^^ following methods of acquiring a title to real ef- 

tates, t;/JS. by efcheat, occupancy, prefcription, forfeiture^ 
and alienation \ but the moil ufual and univerfal method of 
acquiring fuch title is by this lad fpecies called aliena- 
tion, conveyance, or purchafe in its more limited fignifi- 
cation.— -Of alienation alfo there are feveral kinds, aa by 
deed, record, fpecial cuftom, and devife ; but, upon the 
prefent occafion we (hall only take notice of the mode of 
r#^By6ft7 alienating eftates by the kind of deed called a lease (a) 
Anne* ao. all that being the inftrument by which tlie relation of Land* 
dee^sof pur- LORD andTenant, or, in Other words, of lejfor and lejjee 
tht cottodei of *s> ^ general, conftituted.j it may, however, be created a» 
Middlefixzn^ w*ell by AN AGKEEunsTforaleafej as by a lease itfelf. 

m\(teni^ 3. ALeass is a fpecies of conveyance, ufually made in con- 

fideration of rent or other annual recompence^ by which 

an 
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an eftate for life, for years, or at will may be created Iti 
lands, tenements, or hereditaments whether corporeal, or in- 
corporeal, by the words " demife, grant, and to farm, let.** 
It mud always be made for a lefs time than the leiTor hath in 
the premises \ for, if it be made for tl^e wMe interefii it is 
more properly an ajjignment than a leafe. — A leafe for years 
may be made to commence at a day to come, provided it 
be certain ; for every fuch eftate muft have a certain begin- 
ning and ending ; («) but a leafe ^or life cannot be made to (*) Vide ante 
commence infuturoy becaufe a leafe for life is, in contem* ^' ^' 
plation of law, a freehold, (b) and no freehold c^n com- {h) vide ante 
mence infuturoi A leafe does not veft the eftate in the lef- P ^* 
fee, but onjy gives him a right to enter and poilefs it; Co. Lit. 44. 
and therefore the eftate is not vefted in him till aaual * ^^' ^'"^' 3»*' 
entry. To a leafe for life of incorporeal hereditaments , livery 
oifeizin is a necefTary incident, but to no other. 

4» A tenant in fee-Jimple being poiTefled of the whole 3 Bac. Abr, 
intereft in the eftate may let leafes of any duration } co! Lit. at. 
a tenant for life can only make leafes during his own 6 Co. 1*5. 
life, but cannot bind the reverfioner unlefs he be em* 
powered fo to do by the perfon from whom his e£- 
tate was derived* 

5. A tenant in tail alfo by the common law could not 3 B*^' Abr.' 
make any leafes which Ibould bind the iffue in tail, but co?L»trf45. 
by 32 Hen. 8. c. 28. he is enabled to make leafes to en- 2 bi. Com. 318, 
dure, for three lives, or one and twenty years, fo 3 Com, Dif . 
as to bind the iffue in tail, but not thofe in remain- ^^'^ 
der or revcrfion, provided, ift. That the leafe be by 
indenture and not by deed poll, or by parol, adly. 
That it begin from die making or day of the making, 
and not at any greater diftance of time. 3dly. That 
if there be any old leafe in being it be firft abfolutely 
furrendered, or be within a year of expiring. 4thly. 
That it be «/A«- for twenty-one years or three lives and 
not for both. 5thly. That it exceed not the term of three 
lives or twenty-one years. 6thly. That it be of corporeal 
hereditaments {a). 7thly. That it be of lands and tene- 
ments moft commonly letten for twenty years paft ; that is 
for above half the time, or eleven years out of the twenty. 



(«) By 5 Geo. 3. c. 17. A leafe 
of tithes or other incorporeal here- 
<Hcainents alone, may be granted by 
any biihop or ecctefiaftical or clee. 
mofynary corporacioni and the (uc- 



' ceflbr fiiaU be intitled to recovac the 
rent by an aAion of debt, which (in 
cafe of freehold leafes)' he could not 
have brought at common law. % 
Bl. Com. 319. 
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Stilly. That the moft ufual and cuftomary rent fot tvtrerity 
years paft be refcrvcd yearly on the ieafe. And pthly. 
That it be not made " without impeachment of waftc." 
3 Bac. Abr. 5^ ^ hufband feifed of landsyW^ uxorisy could not, at the 

Cofuti 45. common law, make a firm or valid leafe for any longer term 
Cro. jac. 563. than the joint lives of himfelf and his wife, for then his 
Cro. Car. 165. jntcreft expired; but by the abovementioned ilatute 3Z 

Heft. 8. r* 28. a hufband fo feifed of lands in fee-fimple or 
fee-tail, provided the wife jqin in the conveyance, may 
make a leafe for three lives or one and twenty years to bind 
her and her heirs \ but the fame requifites muft be obferv- 
, ed as in leafes made by a tenant in tail. 

7. Ecclefiaikical perfons, that is all colleges, cathedrals 
and otlier ecclefialtical or elcemofynary corporations, are 
(<) 32 Hen* 8. alfo by the enabling zvai difabling Aztntes (a) as they are 
1 E? c 10 called, authorifed to make leafes to bind their fucc^f- 
13EI. *c. 10. fors, provided, ift. they do not exceed twenty-one years 
14 EI. c. XI. or three lives from the making. 2dly. That the accuftom- 

iJ El! c. 11. ^^^ ^^"^ ^^ "^°^^ ^^ yearly referved thereon, jdly. That 
43 £1. c. *ft. when there is an old leafe in being, no concurrent leafe (hall 

be made unlefs where the old one will expire within three 
years. 4thly. That fuch leafe be not made nvithout impeach^ 
ment of nvaJie—TnEr are alfo empowered by the faid ftatute 
to let houfes in corporation or market towns ior forty yearf 
provided they be not the ihanfion houfes of the Icffors, nor 
have, above ten acres of ground belonging to them, and 
the leflee be bound to keep them in repair. 
Co. Lit. 44. 8. Parfons or vicars, are by the above ftatutes rj^ra/VW 

X BLCoxn. 321. from making longer leafes than for twenty-one years or 

three lives : but to enable them to make airy leafes at all 
fo as to bind the fucceffbr, tliey muft firft obcain the con- 
fent of the patron and ordinary ; and though leafes contra- 
ry to thefe a£l8 are declared void, yet they are good againft 
the lejfor during his life 5 for they were intended for the be- 
nefit of the fucceflbr only ; and no man (hall take advantage 
of his own wrong. In cafe alfo, that any beneficed clergy^ 
fh) i-i El. ^^^ W ^^ abfent from his cure above fourfcore days in 

c. ao. any one year he fhall not only forfeit a year's profit of his 

X4EI. c. II. benefice, to be diftributed among the poor of the parifh, 
ItEi^c. 9. ' ^^^ *^^ leafes made by him of the profits of fuch benefice, 

^nd all covenants and agreements of like nature (hall ceafe 
and be void ; except in the cafe of licenfed pluralijls who 
arc allowed to demifs the living on which they arc non-re«- 

fident 
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ft 

fident to their curates only ; provided fuch curates do not ab-^ 
font themfelves aboveyfir/y days in any one year. 

9. Infants or fuch as are under the age of twenty-one 3 Bac. Abr. 
years may make leafes, but they may avoid them on their 3®4» 
attaining their full age. 

10. Executors and adminiftrators, as they may difpofc of 3 ^'c. Akr. 
terms abfolutely veiled in them in right of their teftators or 1°^* . 
inteftates, fo may they leafe the fame for any fewer num- 
ber of years ; and the rent referved on fuch leafes fhall be 

aflets in their hands and go in a courfe of adminiftration# 

ii. If a tenant for life in lands, ^r, leafe the fame for a Dyer 1 57. 
certain number of years, and the leflee affign fuch lands by * ^**'*' ^^* 
parol without deed, rendering rent, though fuch affignment , i^on. 177. 
operates as a furrender, yet it is not an exprefs furrender 5 
{^a) and if the rent referved thereon was not good by way piowd. 106. 
of refervatioriy yet it ihall be deemed good by way of con~ ^y«' »4o. 
/r/7^.— But if a leflee for years accept a new leafe from his gro?*E'.'e«i. 
leflbr it will be a furrender in law, for this affirms him able Cro. jac. 84* 
to make a leafe, although the new leafe be for a lefs term, 5 ^o^' '^'g- 
©r by /^ro/, when the firft leafe was by indenture, andal- ^'^' 
though the new leafe be with a defeazance, upon a condi- 
tion fubfecj^uent performed, or to commence at a future 
day. - ^ 

12. A leafe made by the leflbr to the leflfee, from year to 6Ca. 35. 
year during their mutual pleafure, is, after entry made, J ^°*^' ^^'* 
HOt only a leafe for that year but from year to year until half 3 Bac. Abr. 
a yeaf^s nvarning be given by one of the parties to the other 43»' 

of quitting the farms and if the tenant in fuch cafe die ! xel^Rc • 
inteftate his adminiftrator has the fame intereft in the land 13, 
which his inteftate had. 

13. A leafe can only be made void by the leflbr, and 
that is, by his entry. It may be made voidable by the 
iaches of the lefl^ee, in not paying his rent according to the 
covenants therein ; but if the leflbr afterward accept the 
rent, that which was before voidable b(Jcome8 a good leafe 
by fuch s^ccptan^ce. 

14. A leflbr of lands, tenements, tic* for a term 3 c®' ?3' 
of years may maintain an aftion of debt for rent againft » com. 0?/' 
the executor pr adminiftrator of his leflee, after aflignment 641, 641. 



(tf) By 29 Car. 1. c. 3. No hafe\ 
•ftate, or intereft of freehold or temi 
of yean, or any uncertain intereft, 
not being copyhold) in or out of any 
jl^aDors, landSj ftc. ihaU bcfurren- 



dered unlefs by deed or note in wr/V- 
ing (igned by the party fo furrender* 
ingy or his agent thereto aurhorifet] 
in wn'tifigi or by aft and operation 
of law. 5 Com Dig. jio. 

C 2 made 
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made by him of fuch leafe; for the afiignment is not good 

till notice thereof to, and aflent by, the leflbr \ as by accept* 

ing the arrears of rent. A))D not£ : If no arrears be due^ 

no notice is neceflary. 

Co. Lit. 310. 15 • If a leflbr grant a term at a referved rent,and afterward 

' c*"^* *D- affign fuch rent, and the leflee attorn tenant {a} to fuch af- 

640?*" '*** fignee, he may maintain a dtfirefs or an a£lipn of. debt 

againft the leflee for the rent referved, when in arrear, 

Co. Lit. 4* 16. Under the name of land^ are underftood not only gar- 

^Bi^c' dens, meadows, paftures, rivers, woods, moors, waters^ 

♦ om. 17. jjjjyu^gg^ furze, heath, but mefluages, houfes, tofts, mills, 

eaftles, and other buildings ^ for they confift of two things ^ 

land which is the foundation, and JiruBun thereupon ; 

and therefore by tHe name of land^ which is mwun genera^ 

lyftmum every thing terreilrial will pafs. 

C# Lit. 55. 17. If aperfon let lands, &r, at ivIHf and afterward do 

a Bi. Com. 145. jjjy aft inconfiftent with fuch letting, the kflce may avail 

himfelf thereof to determine fuch holding.; thus if a Icf- 

for declare that the leflee ihall hold the premifes no longer, 

the leflee, on knowledge and proof of thefe words, may dc- 

^ liver up pofleflion of tihe premifes to the leflbr. 

z Bl, Com. 314. 1 8. A leafe for a year, referving a pepper *corn only, is held 

to operate as a bargain andfale^ and makes the leflee capa- 
ble of taking a releafe according to the tenure of the grant. 

19. A leafe for ninety^nine years , to hold " if two perfons 
fo long Uvc," without faying, ** or either ofthem^* will de- 
termine on the death of either. 

20. A leafe although it be fealed and delivered by the 
leflbr only, and not by the leflee, yet it is good, and will 
operate againft the leflbr ; for he has thereby completed his 
part of the contraft. 

$ti. Where a leafe for lands has an exception of a clofc 
■^" or wood, if a paflage thro' the fame be abfolutely ncceflary 

(tf) By 4 & 5 Ann c. 16. All | tatc of their landhrd fliall be abfo* 
grants and conveyances of any ma. I lutely null and void to all intents 



nors oxptMtSt or of the reverfion or 
remainder of any meiTuages or lands 
ihall be good ^\th.o\\t- Mtternment of 
the tenantx \ provided that no fuch 
tenant ftiall be damaged by payment 
of rent to any fuch grantee or conu- 
lor, or by breach ot any condition 
for non>payment of rent before no. 
tice given him of fuch grant by the 
conufeeor grantor : And by.ii Geo. 
9. c. 19. the attornments of tenants 



and purpofes whatfoever, and the 
poflemoa of their refpediv« land- 
lord >or leifor, fhall not be change 
ed or aifeded by fuch iittornment | 
but that fiiall not affe^ik the validity 
of any attornmen,t made in confe- 
qucnce of fume judgment at law or 
donee in equity, or made with the 
privity or confent of the landlord or 
ieiTor, or io any moetgagee after 
the mortgage has become forfeited. 



to grangers claitning title to the ef« | Hargrate^s Cot Lit* p. 309, »• 

3 for 



iy Deeds andJLeafes* a$ 

for t!Ke tenant to come at the demifed premifes, the law 
gives him a right of paflage through the fame, notwith^ 
^landing fuch exception, 

22. Where a tenant for life, or years, removes his goods Stw. 717. 
out of the houfe or lands, and the leflbr enters therein, this is 
no furrender of the leffee ; but if Kc contimie therein af- 
ter demand made of the faid premifes by the lefiee, an ac- 
tion of trefpafs will He for fuch illegal entry. 

23* If a man make a leafe to another without any confi- 
deration, the leffee may feize to his own ufe ; or if he 
make a leafe to another, and to ih heirs for any givea 
term, intending that if die lefiee die within that term, his 
lieirs ihould, in that cafe^ enjoy ihe premifes during that 
term, this demife is void; for if the knee^e, his etfecutors^ 
and not his ieirs, (hall enjoy the term; for by the eftabliih- 
•edlaws of the land, tJichaUels devdbre to the executor^ and 
not to the heir. ^ 

24. By a demife of ** a houfe with the a^qyurtenances," Cro. Tie, 5i<. 
Ac orchard, gardens, yards, (hcqps, and curtilage pafs, but croTc JJ^* 
not land\ for land, unlefs it be occupied widi a houfe is not 57. 
confidered as properly appurtenant thereto ; but if fuch dc- 3 Com, Dif . 
mife have the words •* nvith all lands thereunto belonging,** ^^' 

the lands ufed therewith will pafs. 

25. If a man make a leafe for a longer term than he has a Lev. 141. 
therein, a court oi equity will cftabKfh fuch leafe for his »TennRep» 
term. 

26. On a leafe affigned to another, if the leflbr accept 3 jj*^* *9S» 
cent of the affignee, it is a fufficient notice to him of the * cpm! Oig. 
aflignment, and he cannot afterward refort back to the firft 565. 
lefTec for the Tent. ^tare. 

27. In a leafe of a houfe, if the lefer except ^* iwp Cole'iCtfe 
rooms and free paffage rheretoi^ and the leffee aflign fuch ' ^*^' ***' 
leafe, if rfie affignee -difturb die leflbr in fuch right of pat 

fage, an a£^ion of covenant lies for fuch diflurbance ; but if 
the difturbance had been in the rooms excepted, no aflion 
jof covenant would have lain, becaufe they were riot de- 
mifed ; for where a leflee agrees to let the leflbr have any 
thing out of a demife, as a way, -common,, l^c^ he has his 
redrefs by a£tion of covenant* 

28. If the leffee of a term put tip any thing in a houfe SeetKccife of 
for the convenience of his bufmefs, he may remove the fame sha'w*^***'' "' 
at any time during the term ; but what he does in beauti- i Term Rep. 
iying the premifes, he cannptremove; the gwieral rule be- c, B. 258, 

C 4 injgi 
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ing, that v^hat^vcr is Jixfd on or to the freehold becotnes 

part thereof, and reverts to the leflbr, 
3 Com. Digt 29. If a man let a parcel of land by the defcription of 

443* ** all his meadow land in C. containing tivetity acres^^ yet if 

the fame (hould ht forty ceres ^ it will pafsby this demife. 

30. Dcmiles of lands, £5*^, to take efi*c6t " from the 
day of the date," do not commence until the next day af-» 
ter the deed bears date ; but if it be " to have and to hold 

frcm the date ^"^ or ^^ from the making of the indenture y^ in ei- 
twuf. 176. ther of thcfe cafes, it operates immediately. A leafc to 
»Wilf. 165. Jioid s*'from henceforth^^ fhall be computed from the day of 

the delivery ; and ^^ frcm the making^* fhall be ta^ken incl^ftve 
of the day of the making ; for the day of delivery is imli^ve^ 
and is confidered as the firft day of the term : if it be made 
" To hold from the day of the date, or " the day of making^* 
then the day of the date or making fhall be exdufive ; but 
it is otherwife if To hold from the date and it be delivered, 
on the fame day : And when a leafe is made to commence 
Co. Lit. 46. b, from a day to come that day is excluded. If an habendum 

of a leafe be for a term of tv^enty-one years^ without men- 
tioning when the fame is to commence, it (hall be held to 
begin from the delivery 5 or if a leafe bear date on a day 
impofTible, if the fame be limited to begin from the date 
thereof, it fhall tuke efFeft apd commence from the delivery- 
Co. Lit. 45. b. of fuch leafe as if there were no date thereto. If a man 

make a leafe to another for twenty-one years y and afterwarcj 
make another leafe to him, to commence from ** the expi- 
ration of the firft term," if the firft leafe be furrendercd^ 
the fecpnd fliall immediately commence \ but it would have 
been otherwife if it had been to commence from " the end 
pf the faid tiventy-one years 'y*^ for in that cafe although 
there had been a furrender, yet fuch fecond leafe would 
not have commenced till the firft term had expired, becaufe 
the law makes' a diftin£liou between a term- and time 
of years. 

31. Where leafes are made for a certain number of 
years, " if two or more perfons fo long live,'* this term 
ceafes on the death.of all the leflees. 

3 2 . A leafe for years does not by the words " demife^ 
grant y and to farm let^^ empower the lefTee to bring an ac- 
tion of trefpafsy until he has taken aftual poflefTion thereof; 
but the words, " bargain and fdl^^ when for a pecuniary 
tpnfidcration, though ever fo fmall, give fhc party imme- 
diate 
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diate pofleffibn as foon as the deed is executed^ and enables 
him to bring the above aftion. (a) 

33. On letting lands where there are mines underneath 5 Com. Dig, 
or trees thereon, the leflbr cannot enter to take the fame ^' ' 
without being guilty of a trefpafs, unlefs he referve to him* 

felf fuch a privilege on the demife ; but if he enter grounds 
demifed by him to another, he is no trefpaffer \ for the law 
will prefupie that he entered to fee if wafte was done. 

34. The lofs of a leafe does not afFeft the term demifed 3 Term Rep, 
thereby, if theleffee can prove fuch term is ftill fubfifting '5'« 

and undetermined* 

35. A leafe or deed may be dated as far back as the par- 
ties pleafe before it is fealed, but it cannot be dated for- 
wards; 

36. The foundation of deeds ought to be good and ho- 
neil, and not to perfeft any unlawful cohtraft \ and there- 
fore by 27 Eliz. c. 4'. All conveyances, grants, ^f. made 
of lands or tenements to defraud any purchafer of the fame 
for a valuable confideration, as againfl: fuch purchafer, and 
every other perfon lawfully claiming under him, (hall be 
void. 

37. All deedsy gifiSy grants and leafeSy made by a man aBI. Cam, 
while under durefs of imprifonment are voidable, not only. *'*• 

by the party making the fame, but by his heirs, and thofe 
who derive their eftates from him : And perfons unable to 
read are not compellable to do any aft or deed without hav- 
ing a proper perfon with them, who can read and explain 
the fame ; yet if they do fuch aft it will bind them. 

38. A tenant at will oi lands, if his term be out, or he *J51. Com. 
be (j^^// thereof, if he fow fuch lands, fliall notwithftand- "'^Sj M*- 
ing have liberty to reap and carry away his corn ; but if he 

be tenant on a leafe for yearsy he fliall not have fuch privi- 
lege, becaufe he knew when his leafe would determine, 
(b) and did it at his peril, unlefs fuch leafe contains a co- (^) Vide mm 
ycnant, that the leflee fliall have his ivay^going crop \ the P«^«^-9». 
doftrine is, that a tenant at luilly or his executors, fliall be 
entitled only to fuch things on the land as bring a yearly 
profit : — But a cujiom that a tenant may leave his way^going 

(«) The reafon of this is that ^ I ttansfers the uje into the poffeffiM* 
Bargain and jcle ratfes a ufe by im- J 2 Btack. Com 333 ; or as ic is t>et-; 
piicatiun in. the bargainee, and then I ter exprefled, the bargain firft vei^t 
the ftafute ot ufes 27 Hen g. c. 10. | the u(e« and then the ftatutc Vfiftt 
immediately rx^c»f<?j the ufe, that IP, J the poflc^oai Cro. Jac. 696. 
jtcdntcys thc^o^i^^n tothe«/f, and | 

crop 
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crop in the barns or on the lands of the farm for a certain 

time after the leafe is expired and he has quitted the pre- 

mifles, is good ; and the landlord may diftrain the corn fo 

left for rent arrear after^x months have expired from the de* 

(W^Beranva termination of the term {a)* If a man feifed of land in 

Delabay. right of his wife, fow the fame, and die, his executor (hall 

in Com. PiVas ^ entitled to the com growing thereon ; but if he and his 

p. 5. Trinity Wife had been joint-tenants of fuch land, the wife, on his 

Terjtt %% Ceo, death, would have been entitled to the corn by furvivor- 

ihip. And although a leafe made by a hu(band of the wife's 

' lands in his own name only, is void after his death ; yet 

notwithftanding the leafe is void, the lefice ihall have the 

corn fown on fuch lands* 

B n. F.ep. 35t. 39. The afTignee of a leafe, aifigned after the covenant 

broken by leflbr, is not liabk for the breach. 
t BI. Rep. 596. 4^' ^ month's notice is not (ufficient to quit under a 

leafe from year to year, but quare if the party die, whe- 
tker it is not fufBcient for the executor. 
ftBl. Rep. 766. 41- A covenant not to afTign, fet over, or otherwife do 

or put away the leafe or demifed premifes, does not extend 
to an under-leafe for part of the term. 
»Blf R^. S40. 4^- In action againft a tenant for not performing hi»< 

agreements^ the eftate of the leflbr (whether truly averred 
or not) is immaterial, if the tenant had the benefit of his 
leafe. 
IbiJ. 43. An agreement to leave a farm as found, means to 

^-^^ I wA-^ leave it in tenantable repair, if fo found. 
'^ ^'^^'OTPRep. 973. 44. An agreement to grant a leafe " andlefTordid therc- 
OiUktr ^Jf^tS^^ ^^* and let*' for twenty-one years from 2,/uture day, is a 
ijp *f 373 ♦ prefent]Q2iky if fo intended by the parties. 

a^Rep, 45 • A general parol deml^e^ at an annual rent, where 

ti7>* . die greateft part of the farm is inclofed, and a fmall part of 

it in common fields, is only a leafe from year to year, and 
not for fo long as the ufual round of huibandry extends. 
• BI. Rep. 46. Agreement to take a farm, the arable lands from 

■»a4» CMd CandlemasyXht PASTURE from OldLady-^c^y the meadovt 

from Old May-day^ is a taking of the whole from Lady-day ; 
and notice to quit befDre Michaelmas^ b fuflicient. 
Doufl. 50, 54. 47- A leafe void in its creation as againft a remainder- 
Cowp,48a. man, doe^ not become valid by his accepting rent, or fuf^ 

fering Ae leflee to make improvements after his remainder 
vcfts in poiTeflion, and if the leafe be only voidable, yet, 
acceptance of rent is not, of itfelf, a confirmation, but 
quare whether equity would no^ relieve in fuch a cafe. 

- 48* A 




ly Deeds and Leafes^ %j 

48. A leafe by th^ huiband of z.feme coverts eftatCj Doogi. 53. 
though not within the ftat. 32 Hen* 8. c. 28. is only void- 
able ; but a mortgage of Tifeme covert* s eftate^ though in 

form of a leafe, is void* 

49. Under a provi/o that all aflignments of a leafe fhall Donfl. 5$, 
be void if not enrolled, under^eafes are not included. 

50. Where a leafe is ipjo faSio void by the condition or Dougl. 58. 
limitation, no acceptance of rent afterwards,^ can make it 

have continuance, as between the grantor and the grantee ; 
otherwife it is of a leafe voidable only. 

5l« An under4eafe is not an qffignmentf to the ede£l of Dongl. 57. st4^ 
working a forfeiture 'under zprovifo not to affign, 

52. When the whole term is made over by the leflee, Dougl. ity, 
although, in the deed by which this is done, the rent and 

a power of entry for non-payment thereof, be refervcd to 
him, and not to the original leflbr, this is an ajjignment 
and not an under-leafe \ and in fuch cafe, the original lef- 
for, or his affignee of the reverfion, may fue or be fued, on 
the refpeftive covenants^ in the original leafe, and this al- 
tliough new covenants are introduced in the aifignment. 

53. What cannot be fupported as an ajftgnment^ ihallbe Dou^l. iSS, 
good as an under4eaje againft the party granting it. 

54. Mortgagee after giving notice of the mortgage, to Dougl.a;), 
the tenant in poifeihon under a leafe prior to the mortgage, 

is intided to the rent in arrear at the time of the notice, as 
well as to what accrues afterwards/ and he may diftrain for 
it, after fuch notice. 

' 55. A leafe to commence " from the day of the date" is Cowp. 714. 
good under a power to grant leafes in pojfejjion only, and 0«»gi« 53* 
not in r^erf$on* 

56. Though tenant for life, with power to grant leafes Doogl. aja, 
in poffeffion fpr twenty-one years, convey his life eftate to 

pay an annuity for his life^ and the overplus to himfelf, he 
may ftill grant leafes agreeable to the terms of the power. 

57. Where tenant for life has a power to grant leafes, in Earl Fcmww 
pofleihon, but not by way of reverfion, or future intereft, Dout" ^65. 

a leafe per verba de prafenti^ is not contrary to the power, 
though the eftate, at the time of making the leafe, was held 
by tenants at will, or from year to year, if, at the time, 
they received dire£kions, from the grantor of the leafe, to 
pay their rent to the leflee. 

58. Under a power to Jeafe all manors, mefluages, lands, Dougi. 5M. 
&V. fo as there be referved as much rent as is now paid for Jed vide mfrt 

*^ the '• ^*' 
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tlic fame ; fuch parts of the eftatcs cnunicratcd in the 
power, never to have been demifed, may be let. 

59. But, in a family fettlemcnt of an eftate confifting of 
fome ground alvrays occupied with the family feat, and of 
lands let to tenants upon, rents referved, the qualification 
annexed to the power of leafing, wz. that the ancient rent 
muft be referved, excludes the manfion houfe and lands 
about it never let. 

60. No man has a term of 2000 years, as a leafe, but to 
attend the inheritance. 

61. A leafe from the firft of June for three years, be- 
gins on thtfecondj and ends on {htjirjl, 

62. A leafe executed by the tenant for life, (in which 
the reverfioner, who was then under age, is named as a^ 
party, but not executed by him) is void on the death of the 
tenant for life, bfc. and an execution of it afterwards by the 
reverfioner only, is no confirmation of it, fo as to bind the 
kflee in an aftion of covenant, 

63. Under a covenant in a leafe for fixty-one years. 
That at any time within one year after expiration of twen* 

«« ty years of the term, the leflbr would execute another leafe 
** of (aid premifes unto th^ lefl!ee for a further term of twen-t 
ty years, to commence from the expiration 6f the faid term 
of fixty-one years," the lefibr cannot claim a further term 
of twenty years, at the expiration of the lafl; term of twenty 
years in the leafe, if he have omitted to claim a further tdrm 
at the end of the firft and fecond twehty years in the leafe.. 

64. Where a leafe came into the hands of the original 
leflbr, by an agreement between him and the original lef- 
fee, ** that the leflbr (hould have the premifles as men-. 
** tioned in the leafe, and fhould pay a particular fum over 
** and above the rent, annually, towards the good-will ali 
** ready paid by fuch aflignee," fuch an agreement operate* 
as a furrender of the whole term : And the fum in the 
agreement is confidered as a fum to be paid annually in 
grofs, not as rent ; and the aflignee cannot dijlrain either 
for that or for the original rent : But he has a remedy by 
ajfumpftt for the fum referved for the good-wilL 

6^. A demiiie of premifes in IVeJlininfler^ late in the gc» 
cttpation of A. particularly defcribing them, part of which 
was a yardy does not pafs a cellar under that yardj which 
was then in tlie occupation of B. another tenant of the lef- 
for. 

66. Under 
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66» Under a power to a tenant for life to grant leafes Doe on the <Je 
for years, provided he rfeferve the ufual covenants ; if he slndham £a^' 
make a leafe containing a provifo that in cafe the premiffes ter 17 Geo. 3. 
be blown down or burned, the leflbr fhould build, other- « Term Rep* 
^wife the rent (hould ceafe, and the jury find that fuch co- ^^^* 
venant is unufualy the leafe is void. 

67. A leflee who covenants tct pay rent, and to repair, Itcifour t». Wcf- 
with an exception of cafualties by fire, is liable upon the \^^ * 'Vtrn. 
covenant for rent, though the premises be burned down, ^ 3 <>• 
and not rebuilt by the kffor after notice. i 

68. A paper, containing words of prefent con traft, with Cotx^tUTpon 
an agreement that the leflee fhouid take pofJeflTion immedi- thedemifc of 
ately, and that a leafe fhould be executed in future, ope- ^*^'c^^«waf, 
rates only as an agreement for a leafe^ and therefore, if exe- 27 Geo. 3. 
cuted before the pafling of the 23 Geo. 3. r. 58. it need not ' '^^^n* ^«P- 
be ftamped. ^^^* 

69. Under a grant 'oi " a free and convenient way" for Senhoufc^. 
the purpofe (amongft other things) of carrying coals the ^!i[''^'*"* 
grantee has a right to lay a fecond waggon way, but \^o ^ ^^^ 
under a grant of a way ** from ji. to B. in^ through and 

*' aJong^^ a particular way, tlic grantee is not juftified in 
making a tranfverfe road acrofs the fame. 

70. A provifo in a leafe for twenty-one years, that the n.<;eT. CalHcn, 
landlord fhall re-enter on the tenant committing an a£l of jg oco^V"* 

•bankruptcy, is good^ aTcrmRcp.ijj. 

71. When an ««^;?f becomes intided to the reversion of Maddox v. 
an eftate, leafed from year to year, he cannot ejed: the White. Mich, 
tenant without giving the fame notice as the original leflbr ^ j^^ |^/"* ^* 
mud have given. » 159. 

72. If a leafe contain a provifo that the leflee, his exe- Rocomhede. 
cutors, adminiftrators and aflSgns Ihail not/*/, letj ox afflgn m/^c of Cregfoa 
over the whole or part of the premifles without leave in ,ifon, Eafter " 
ivritingy on pain of forfeituig the leafe, the adminiftratrix Term, 

of the leflee cannot underlet without incurring a forfeiture, *^Jp***- 3- 
though for a lefs time than the whole term ; and a parol li- 425. 
cence to let the premifles will not difcharge the leflee from 
the rcftri£lion of fuch a provifo ; nor will the leflbr's re- 
ceiving rent after fuch forfeiture be any waiver thereof, un- 
lefs the forfeiture were known to him at the time he re- 
ceived it. 

73. If a tenant hold under an agreement for a leafe at a D(>c onthede. 
yearly rent, whereby it is fliipulated that the agreement fliail J?',^^ ^' ^p^l 
continue for the life of the leflbr, and that a claufe ihall be Eader, 
inferted in the leafe giving the leflTor's fon power to take the »8 uco. 3. 

\. % ^ houfe i J''"* ^'P- 

430. 
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houfe for himfelf when he came of age, the fon mud make 

his election in a reafonabh time after he comes of age ; the 

Helay of a year is unreafonable, and the tenant cannot, be 

eje6led upon half a year's notice to quit, ferved after fuch 

a delay \ but if he had elefled within a week or afortnightf 

that certainly would have been reafonable, 

Bvckfer affiftnec 74* ^^ ^ trader, after committing an tlOl of bankruptcy, 

of Buckley v. t^kc a houfc, and agree to pay half a year's rent in advance, 

Tayi(>r. Tri- where by the cuftom of the country half a year's rent be- 

as Geo/"* comes due on the day on which the tenant enters, the 

2 Term Rep. landlord, after an affignment under the commiffion, and 
••*• before the year expires, may di/lrain the goods on the pre^ 

mifies for half a year's rent, or, if he buy the tenant's 
goods at the fale under the commii&on, he may retain the 
amount of the year's rent. 
Poev. a»re. j^. An inftrument on an agreement ftampt, reciting 

^ GwTs"" *^* ^* *" ^^^^ ^ ^^^^^^ ^ intitled to certain copyhold 
s Term Rep. premifles on the death of B. would immediately demife the 
739- fame to C declaring that *• he did tkerehy agree to demife 

<* and let the fame ^^ with a lubfequent covenant to procure 
a licence to let from the lord, operates as an agreement for a 
leafe, and not as an abfolute demife. 
Webb^.Rufrell. 7<^. If » mortgagor and mortgagee make a leafe, in 
Trinity Term which the covcnauts for the rent and repairs are only with 
29 Ge^. 3. the mortgagor and his afllgns, the afiignee of the mcnr^ag^ 
393!^°* ^*^^ cannot maintain ah aftion for the breach of thefe covc- 
Stoke« V. Ruf- "^^» becaufe they are collateral to his grantor's intereft in 
lei. Trinity ' the land, and therefore do not run with it ; but Ae mort- 

't^*^ R ^' fi 8 g^gor himfelf may. 

w ^'" ^^^^ 77. If a tenant for a term of years leafe for a lefs term, 

3 Term Rep. * * ^"^ affign his rcverfion, and the aflignee take a conveyance 
393. of the fee by which his former rcverfionary intereft is 

merged, the covenants incident to that reverfionary intereft 

are merged, 
•yj 78. By 32 Hen. 8. r. 54. the grantees of reverCons hare 

the fame remedy againft dieir leflees, their executors, &r. 

as their grantors had. 
Southailv. 7P« ^ kSee for twenty-one years, at a pepper com rent 

Leadbeatv. for the firft half year, and a rack rent for the reft of the 
Mich. Term, term, who by agreement was to put the premifles in repair, 
3°Tet'm Rep. and oovcxiantcd to pay die land-tax, and all other taxes, 
4S9* rates and impafitionSi having afiigned his term for a fmaH 

ium in grofs, is not liable to pay the expence of a partjr 

^all| either by the provifions of the 14 Geo. 3. r. 48. $ 41. 

or 
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or by the covenant ; but that charge muft^ in fuch cafe, be 
borne by the original landlord ; for the ftatute intended to 
throw 'that burthen on perfons to whom long leafes had 
been granted, with a view to an improvement of the eftate^ 
and who afterwards underlet at a confiderable increafe if 
rent : If the leffee of fuch a term had afterwards fold tie 
leafefir a fum in gfofs^ he would alfo be liable within the 
ftatute. 

80. A leafe made in 1785 for three, fix, or nineyears> Cooarlghtv. 
determinable in the years 1788, I79i> and 1794, is a Richtrdfoa. 
leafe for nine years, determinable at the end of three or fix ?J ceo, t 
years by either of the parties^ on giving reafpnable notice 3 Terai*Rep% > 
to quit. 4^3- 

81. Under a covenant in a building leafe by the tenant Hyde v. Hill, 
to pay all the taxes except the iand^ax^ the landlord is only 3 Term Rep. 
to pay the old land-^taxj and not the additional land'tax oc- 
ca(ioned by the improvement of the eftate. 

82. Under the fettkmenf of an eftate^ with a power to Pomcroy v, 
the tenant in poffeffionto Itt all or any part oi the premiflcs, Xrin"*o*Geo 

fo as the ufual rents be referved, a lease of tithes^ they not 3 Term Rep.* 
having been let before, is void. 6^S« 



Precsdej^ts of Agreements. (<?.) 

83. Memorandum made this day of 

1 791, between A. B. of, fefr. and C. D. of, tt'r. 35 fol- An tgreement 
lows :— The faid A. B. doth let unto the faid C. D. the .pl^^Sicnf *" 
rooms and apartments following, viz^ — An entire firft floor, N. B. This 
the fore kitchen and cellar under it, and a fore garret, be- ■5»"cem«it mud 
ing part of the houfe, which he the faid A. B. now lives jbUlinlftamp^ 
in, fituate and being in to have and to 

HOLD the faid premiffes for and during the term of half a 
year," to commence from Midftsmmer Day next, after the 
date hereof, at and for the yearly rent of pounds 

of lawful. money of Great Britain payable quarterly, by 
even and equal portions^ tlie firft quarterly payment to ht 



{d) By 2^ Geo. 3. c. 58. AH 
agrrcmentt muft be imprefled with a 
JixJhUlttig STAMP within twenty - 
one days troxn their date, txCEPT — 
Agreements for leafes at rack rent 
under the yearly value of five pounds : 
—Agreements for the hire of la- 
hourtrsj artificers, aauufaiSarerSf 



or menial fervants : '--Agreements 
for the iale of goods, wares or meo 
chandixe : — Agreements whereof 
the m<tcer ihall not exceed twenty 
pounds :— *Ajrd agreements made ia 
Scotland and ftamped with the cucy 
re(|uired bo deeds thsre. 

made 
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m:\vlc on Mlchaehntu Day next enfuing the date hereof t 
And it is further agreed by and between the parties 
hereto, that the faid C. D. after the expiration of the faid 
half year, may hold and enjoy the faid premifles from quar- 
ter to quarter, fo long as both parties (hall agree, at the rent 
of pounds for every quarter, and each party is at li- 

berty to give a quarterns warning for the quitting pofleflion 
of the faid premifles, and it is also further agreed, 
between the faid parties, that when the faid C. D. ihall 
leave the faid premifles he (hall leave the glafs windows and 
other things belonging to the faid premifles in as good con« 
dition as they now are (reafonable wear only excepted.) Ai 
wtnefs. 
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An tgrtemcrtt , 63. MEMORANDUM made the day of ' 79^» 

wV-"* * between A: B. of^ i^c. and C. D. of, Isfc. as follows^ 
ik, B. Thi« VMJ» The faid ^* B. doth hereby demife and let unto the 
•greement muft faid C D. 2l houfe and gardeh with the appurtenances, fi- 
Jx'/bluhr^ tuate in' in the county of late in the pofleffion 

fiamp. of E. jF. and now of " for the term of three years cer- 

tain, and a quarter's warning or notice to be giVen or left in 
writing by either of the faid parties, to or for the other of 
them, at the end of the faid three years. The rent thereof 
to commence from Lady^day next, at and under the yearly 
rent of payable quarterly ; the firft payment thereof 

to begin and be made at Midfummer-Jay next. And f he 
faid C. Dm doth agree to take the faid houfe of the faid A. 
B. for the term, and at the faid rent payable in manner 
aforefaid; and also that he will at his own cofts and 
charges make good, or caufe to be made good, and put itito 
the fame or as good condition and order as the fame lately 
was in, the kitchen, or ground-room of or belonging to 
the faid houfe, which he has now converted or caufed to ht 
converted into a cheefe-monger*s (hop, at the expiration or 
other fooner determination of this prefent demife 5 and 
also will then leave on' the faid premifes, for theufe of tKe 
landlord, the paper hangings in the chambers, the back 
window-fhutters, the ftone-hearth, two ihelves in the clo* 
fet, one fhelf in the kitchen, and another fhelf in the wafh- 
iioufe of and belonging to the faid houfe, as witness^ 
fjgtc. 
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84. Memorandum made the day of ^19h Anigwment 

between^. B. of, ^c. and C. D. of, i^c. as follows, viz. [''jj^.^'^fj*!, , 
*--The faid A*, B. in confideration of the rent herein after- co "enant7or * 
mentioned and agreed tQ be paid to him^ hath demifed, and ietr« tt t^e of* 
hereby doth demife, and let unto tfie faid C* D. a meffuage IJ^^^^**/^* 
or tenement, fituate, and being in courts in the; pa- 

rifh of , in the cour^ty of ^. to hold to the faid ^' ^* '^^^* *^ 

C. D* for the term of otie year, to commence from Chrijt^ fe on^^fxfiiU 
mas-day next, at the yearly rent of pounds* to be tingi ftamp* 

paid quarteily 5 ^nd the faid yf* B. doth hereby agree by or 
before Chrifimas-day ne^Ct, well and fufficiently to repair, 
amend, and put in good and tenantable otder and condi- 
tion, the faid houfe with its appurtenances, in all needful 
and necefTary reparations and amendments whatfocverj in 
in cafe the fame is not already in fuch good and fufficient 
repair and condition^ and. the fame premifes fo to continue 
and keep in fuch repair from thenceforth, for and during 
all fuch time as the faid C D* (hall be and continue there- 
. in as tenant at will only. jTA^ faid C Z). in confideration 
thereof doth hereby agree to take and rent the faid houfe of 
the faid A, B. for the term, and at the rent, payable as 
aforefaid, which faid rent (he agrees to pay unto him quar- 
terly. And it is hereby mutually agreed between the faid 
parties, that after the expiration of the faid term of a year, 
if either of them fhall be minded or defirous to quit, leave, 
or part with each other, or from the faid premifes, ihe or he 
Ihall give one quarter's warning or notice in writing thereof 
to the other of them. And if after the faid term of a year 
be expired, ihe the faid C D. fhall be minded^or defirous to . 
have and take a leafe of the faid premifes with the common 
and ufual covenants, for a further term of three or /even 
years at pounds a year,, payable quarterly, and, of 

fuch her intention and defire, fhall give notice, in writing, 
to the faid A. B. witlxin three months after the expiration of 
the faid term of a year, that then he the faid A. jS. (ball and 
will grant her fuch leafe for fuch further term or terms, 
and at fuch rent, and payable as aforefaid, the cofts and 
charges of fuch leafe (if demanded by the faid C D.) to 
be paid aiid difcharged equally, by and betw-een the faid 
j)arties, As witmJSf &l\ 

y^ itnefs, 

D 
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An igfwment ^$^ MEMORANDUM made this day of 

to irant a leafe 1 79 1, between A. B. of, iic. of the one part and C. 2X 
of • houfc. of the other part as follows, v/z. — First the faid A. B. 
V. B. Thii t- ^^/^ hereby agree at his own cofts, with all convenient fpeed 
w"n V/*'/&* ^ execute unto the faid C. D. a leafe of all that mefluagc 
iingi ftamp. late in the pofleflion of E, D. fituate in , with the 

appurtenances, t9 hold to him the faid C. D. his executors 
and afligns, from Midfummer-day now uext enfuing, for the 
term of years, at and under the annual rent of 

pounds, payable quarterly, free of t2,Tit^\except the iand- 
tax ',) which leafe ihall contain all the ufual and reafonable 
covenants, and particularly certain covenants that the faid 
A, B. ftiall allow out of ^tjirft yeaf^s rent of the faid pre- 
mifes the fum of pounds, towards the repairs there- 

of, and that he (hall alfo pay all the taxes in refpeft of the 
faid houfe ^o Midfnmmer-day next ; and ihall alfo indemni- 
fy the faid C. D. and his afligns from the ground-rent there- 
of, during die faid term ; and that there ihall alfo be in- 
ferted in the faid leafe, an exception againft damages hap- 
pening by fire, to the faid premifes, during the faid term, 
in confideration whereof the faid C D. doth hereby agree to 
accept fuch leafe, and to execute a counterpart thereof^ 
when tendered to him for that purppfe. As nvittiefsy isfcm 
Witnefs, 



An agreement 8(S« MEMORANDUM made this day of 

^'rj'il*"ro''Id ^79^' between H. B. of, Ufc. and C. D. of, i^c. as {oU 
gar en.grown . j^^^^ ^^^^ — rj^j^^ ^-^jj ^^ j^^ j^^ coniideration of the rent 

J!ee^ent^m«ft' ^"^ agreements herein after-mentioned, doth agree to de- 
be oil aJx Jhil' mife, and let by a good and fufHcient leafe in the law there- 
liiigi ftainp. of unto the faid C. D. All that field with the appurte- 
nances thereunto belonging, fituate at or near adjoining to, 
i^c, late in the occupation of E. F. a gardener, together 
with all ways, paths, paiTages, waters, watercourfes, eafe- 
ments, privileges and appurtenances whatfoever, to the fame 
belonging or appertaining, or therewith held, ufed, occupied, 
polTefled, enjoyed, or accepted, reputed, taken or known as 
part, parcel, or member thereof, or of any part tliercof. 
To hold the fame for the term of years, from Chrijltnas^ 
day laft pail, at and under the yearly rent of pounds, 

payable quarterly, the firft payment tliereof to be made at 
Lady^ay next enfuing the date thereof. And the faid C. 
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JD, IS to have full and free liberty to lop and top the trees 
and hedges of the faid premifes, at feafonable and conve- 
nient times, and to plough up and ere£l upon the fame any 
Ihcd or flieds, or other convenient buildings during the faid 
term, he from time to time fcouring and cleanfing the 
ditches, and repairing and making good the fences, hedges, 
and gates thereof. Akd the faid C Z). in confidcration 
thereof doth agree to take the aforefaid prcmifleB for the faid 
term, and at the faid rent, payable in manner aforefaid, 
and to execute a counterpart of the aforefaid leafe; 
af/d alfo to fcour, and cleanfe the ditches^ and repair, make 
good, and keep up the fences, hedges, and gates of the 
faid premifes, As witnefs^ t^c. 
Witnefs, 



87. Memorandum made this day of Anagrecmeoe 

1 79 1, between H. B. of, (sfr. and C. D. of, ^c. as fol- [hafeo^^hoof* 
lows, viz, — The faid H. B. doth hereby agree by good and ^nd premUei. 
fufficient conveyances in the law, at or before ChrifimaS' 
day next, to aiTign, fell, and convey unto the faid C. D. ^\f^^^^^^ 
his heirs and affigns, free from all incumbrances whatfo- be on tjixpu* 
ever and howfoever •, all thofe three houfes, yards and i'*^v ft*»>l»* 
appurtenances, together with all and every the gates, locks 
and fixtures, therein and thereon, fituate in in the 

parifh of London j And also ^ piece of ground near 

thereto adjoining, in the pofTeflion of E. F. efq; to hold 
unto her the faid C. D. her heirs and aiSgns for ever, at 
and for the price or fum of pounds, of lawful mo- 

ney, (ffc, to be paid unto him by her, on a fufficient title 
being made out and executed unto her by him : And alfo 
to affign over unto her the feveral policies of infurances of 
the faid houfes, and to clear, pay, and difcharge all taxes, 
charges, incumbrances, and impofitions charged, or af- 
fefled on the faid premifles, unto Chrijlmas-day aforefaid, 
and to indemnify her, or reimburfe her on account thereof. 

And the faid C Z). on her having by the conveyances 
aforefaid, the faid premifles affigned and conveyed unto 
her, at or by the time aforefaid, and in manner aforefaid^ 
doth hereby agree to pay unto the faid H. B. the price or (a) (^) ^^^^ » !'«« 
fum aforefaid, for the fame, and has now paid unto the cdptforthr* 
faid if. B. the fum of ' pounds, in part of the money i>aidtn 

purchafe-money aforefaid. As wittiefs^ fafr. P"* *»^ ^« P*^' 

D2 
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An agreement 
for building a 
faoufe. 

N. B. Thii t- 
greement muft 
be OD tjix JbiU 
Hifgt ftanp. 
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88. Memorandum made this day of 

1791, between H* B. of, &c* of the one part, and C 
!)• of the other part, as follows : — The faid C D. for the 
confideration herein after-mentioned, dcti agree with the 
faid /f. B. that he the laid C« jD. or his alTigns, will with- 
in the fpace of three calendar months next following the day 
of die date of thefe prefents, find and provide all fit and 
proper materials and things, and ere£^, build, and finifh, in 
a good, found, fubftantial, and workman-like manner, one 
brick-houfe or building, on a piece or parcel of waftc 
ground fituatc, &c. according to a plan thereof hereunto 
annexed, and of the di mentions following, viz. *(here in- 
fert the dimenfions of the buildings and ft of tilings of the timber 
intended to be tfed in the building thereof) AND the faid H, B, 
for the confiderations aforefaidi doth agree with the faid C. 
Dm well and truly to pay, or caiife to be paid, unto the 
faid C. 2). the fum of pounds, of lawful money of 

Great Britain, in manner following, that is to fay 
pounds part thereof as foon as the foundation of the faid 
houfe fhall be laid, pounds other part thereof when 

the brick-work of the faid houfe fliall be carried up and 
tiled in, and the remaining pounds, being in full 

payment of and for building the faid houfe, when the fame 
fiiall be completed, infide and out, fit for occupation, fub- 
yVt7 to the approbation of £• F. furveyor to the faid H. B, 
AND LASTLY, thc |aid H. -B. and C D. do further agree by 
thefe prefents, to execute to each other, with all convenient 
fpeed, an article of agreement in the penalty of 
pounds, for the true performance of all and every the mat- 
ters and things aforeTaid, As witnefs^ £^c. 

Witnefs, 



A a agreement 
fer lectlng a 
/eady furnifiied 
lodging* 

N. B. Thia a. 
greement mud 
b{ on zfixjkll- 
iings ftamp. 



89. Memorandum made this day of 

1 79 1, between H, B. of tlie parifli of in the 

county of grocer^ and C D. of, f^c. gent, as 

foUows ; — Firft the faid H. B, agrees to let unto the 
faid C. D. a room up two pair of flairs forwards in hi» 
houfe fituate in Jlrcety in the parifli and county 

aforefaid, ready fumiflied \ together with the ufc of his 
maid-fervant, in common with other lodgers, at fuch hours 
and times when he himfelf can fpare her. And affo the ufe 
of a cellar for coals and beer, at and after the rate of 

pound* 
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|)ounds a year, payable quarterly. And\K.\^ further agreed, 
that if eicher party (hall quit or leave the faid premifes, he 
or they refpeftively are to give or take a quarter's warning. 
The faid C. D. agrees to take the faid room of the faid H. 
B. at tlie rate or price, and payable as aforefaid, And alfa 
to find or provide for himfelf all manner of linen, and chi- 
na-ware, whatfoever, that he (hall have occafion to make ufc 
of therein. And that if he fliall damage or break any part 
of tKe furniture of the faid H. B. that he will amend, make 
good, or pay her for the repairing the fame again* jfs 
ivitnefs^ l^c. 
Witnefs, 

Not b ! ^hc foregoing agreenenM, 
If not compiled with by either partyi 
Siay bt icLi^biiiktd in a court of 



equi^r ; or in aftion upon the caft 
will lie to recover damages fornoo* 
performance of fuch agreement 



90, This Indenture made the day of in the ^ Ltxit U) 

year of the reign of our fovereign lord George the Third, of an hoofe tor 
J)y the grace of God of Great Britain^ France, and Ireland^ ^7*" y**"* 
king, defender of the faith, and fo fortli, and in the year covenants! " 
of our Lord , between J. S. of, tsfc\ of the one 

part, andG. 2". of, feV. of the other part^ witnesseth. 
That for and in confideratipu of the yearly rent, covenants, 
and agreements herein after contained on the part and be- 
half of the faid G. T* his executors, adminiilrators and 
^(Tigns, to be paid, done, and performed. He the faid 
y. S. hath demifed, fet, and to farm let, and by thefe pre- ift.The dcmifc, 
ients dot/j demife, fet, and to farm let, unto the faid C T» 
ALL (here infert the premifes demifed^ wth a particular defcrip-^ adly. Prcmifct. 
thn thereof) fituate, ft adding and being in ftreet in 

the pariih of , in the county of , and adjoin- 

ing on the South part thereof to the premifes lately in the 
tenure or occupation of H* 2^ together with all cellars, foU 
lars, chambers, rooms, yards, gardens, lights, eafements, 
ways, parages, waters, water-courfes, profits, commodi« 



{a) AU leafeK being deeds, mud be 
ImpreiTed with the following diftindl 
«3utie$« vras. Six- pence by ftat. 5 & 6 
W. tt M. c. 21. f* 3. Six>pence by 9 
& 10 W. 3. C.15. f. 30. Six-pej7ce 
l>y 12 Aon. ft. 1. c. 9. f. 21. One 
ihilling by 30 Geo. %. c. 19. f. 1. 
One Shilling by 16 Geo. 3. c. 34* f. 
^, One iZMllio({ and £x* pence by 17 , 



Geo. 3. c. 50. C 17* and one ihiU 
ling by 23 Geo. 3, c. 5S. f, i. 
Thefe duties amount to fix (hillings 
exa^klyy but the di^ndion between 
the Stamp Office dies for A^ecmentt 
and Dteii^ makes the d'merence. 
See this folly explained in Rayner*t 
Pref. to bis ObJe*v, in Stamp Dutiet^ 

itAt. 28, 29» 

D 3 ^ies. 



3 8 Precedents of Leafes. 

tics, and appurtenances whatfoevcr, to the faid mcfluage 
The Haben- or tenement and premifles belonging, or in any-wife ap- 
dum. pertaining. To have and to hold the faid mcfluage or 

tenement, and premifles, herein befou-mentioned, or in- 
tended to be hereby demifed, with their and every of their 
appurtenances unto the faid (?• T, his executors, admini- 
ftrators and affigns, from the feaft day of the Nativity of St. 
John the Baptijly now next enfuing the date of.thefe pre- 
fents, for and during, and unto the full end and term of 
feven years from thence next enfuing, and fully to be com- 
jdiy. TheRcd- plete and ended. Yielding and paying therefore yearly- 
dcndum. ^^^ every year during the faid term oi feven years, unto the 

faid J. 5. his executors, adminillrators, and affigns, the 

yearly rent or fum of pounds, of lawful money of 

Great Britain, at the four moft ufual feaft days, or times 

of payment of rent in the year ; (that is to fay) tie feafi day 

of St, Michael the Archangel, the Birth of our Lord Chrifly 

the Annunciation of the Bleffed Virgin Mary, and the Nativity 

of St. John the Baptifl, by ^ven and equal portions, the firft 

payment thereof to begin and be made on the feafl day of 

4th1y. Covenant St, Michael the Archangel now next enfuing. And the faid 

to pay the year- Q^ <j'^ for himfelf, his executors, adminiftrators and affigns, 

'>'*"*' doth covenant, promife and agree, to and with the faid 

J. S. his executors, adminiftrators and affigns, by thefe 
prefents in manner and form following; (that is to fay) 
that he the faid G. T. his executors, adminiftrators and 
affigns, or fome pr one of them, fhall and will yearly, and 
every year during the faid term of feven years, hereby de- 
mifed, well and truly pay, or caufe to be paid, unto the 
faid J, S» his executors, ad^niniftrators or affigns the faid 
yearly rent or fum of pounds, hereby referved in the 

manner and proportions, and on the days and times above 
limited and appointed for payment thereof, according to the 
5thiy. And, tTue intent and meaning of thefe prefents. And also 
tiiAt the lef- {Jiall and will, at his, their, or fome or one of their own 
«*aU tbe^pre. pfopcr cofts and chargcs from time to time, and at all 
mifes during times hereafter during the faid term hereby granted, when, 
the term. where, and as often as need or occafion fhall be or require, 

well and fufficiently repair, fupport, uphold, fuftain, main- 
tain, pave, purge, empty, cleanfe, fcour, glaze, amend 
and keep the faid meffiiage or tenement, and premises 
hereby demifed, and every part thereof with the appurte- 
nances thereunto belonging, in, by, and with all manner 
of needful and neceflary reparations, fupportations, glaz- 
ings, 
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ings, pavings, purgings, fcourings, cleanfings, emptyings 
and amendments whatfoever 5 and the faid mefluagc or te- 
nements with the appurtenances hereby demifed, fo well 
and fufEciently upheld, fuftained, maintained, repaired, 
paved, purged, emptied, clcanfed, fcoured, glazed, amend- 
ed, and kept at the end, or other fooner determination of 
this leafe, which fliall firft happen, fliall and will peaceably ^^^'j* And at 
and quietly leave, furrender, and yield up, unto the faid ^^^n thuTu?** 
y. S. his executors, adminiftrators cr aiTigns, together with leave the fame 
all fuch fixtures and things as are mentioned, or fct forth »" e"®** »Cj.iii, 
in the fchedule or inventory thereof hereunder written, in 
as good plight and condition as the fame now are, (rea- 
fonable ufe and wearing thereof, and all inevitable acci- 
4ents by fire, which may happen to burn down and con- 
fume the premiiTes or any part thereof, in the mean time 
only excepted). And further, that it (hall and may be v^^^y- And thit 
lawful to and for the faid J. S, his executors, adminiftra- '^^\lfZ TZ 
tors and affigns, with workmen and others, or without, the fame, &.c. 
twice or oftener in every year during the time hereby 
granted, at all convenient times in the' day-time to enter 
and come into and upon the faid demifed premifes, and 
every or any part thereof, there to view, fearch, and fee, 
^vhether the fame be well and fufEciently fupported, up- 
held,, fuflained, maintained, repaired, purged, emptied, 
cleanfed, fcoured, glazed, and amended, as the fame 
ought to be according to the true intent and meaning of 
thefe prefents, and of all the defefts, defaults, decays, 
lacks, and wants of reparations, and amendments, which 
upon every or any fuch view or views fhall be found, to 
give or leave notice or warning in writing at the faid de- 
mifed premifes, or fome part thereof, unto or for the faid 
G* T» his executors, adminiftrators or afTigns, within the 
time or fpacc of three months from thence next following ; 
within which faid time or fp^ce of three months after every 
fuch notice or warning ihall be given or left as aforefaid, 
the faid G, T. for himfelf, his executors, adminiftrators 
and afligns, doth cov|enant, promife and agree, to and with the 
faid J. S. his executors, adminiftrators and afSgns, by 
thefe prefents, firom time to time during this demife," weU 
and fufficiently to repair and amend the fame accordingly. 
Provided always^ that if it fhall happen that the faid yearly Sthly. Cavils of 
rent of pounds, or any part diereof fhall be behind '«-«nt»^y ^"^ ^ 

• 1 r 1 r r r» 1 r- non- payment Of 

or unpaid for the ipace of 28 days, next over or after any rent, or non 
of lie faid feafl days, or times of payment, on which the pcrfftrmanceof 

. D 4 fame 



the covenaali. 
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fame ouglit to be paid as aforefaidi being lawfully jJe- 
mdiided \ or if tlie faid G, T. his ejcecutors, adminiftrators 
or afligns, and each and every of them, do not in and by 
all things well and truly obferve, perform, fulfil and keep 
all and (ingular the covenants, grants, articles and agi?ee-» 
ments in thefe prefents cor^tained, which on his and their 
parts and behalfs are or ought to be obferved, perfornied, 
fulfilled and kept according to the true intent and meaning 
of thefe prefents, that then, and from thenceforth in any 
fuch cafe, and at all times then after, it fhall and may be 
lawful to and for the f^id y, S. his executors, adminiilra- 
tors or afligns, into the faid mefluage or teriement and pre-^ 
Cownatit for mifles hereby demifed, or into any part thereof in the name 
ic -entry, ^f the whole, wholly to re^-enter, and the fame to have 

again, repoflefs and enjoy as in his and their firft and for- 
mer eftate, and the faid G, T. his executors, adminiftra- 
tors and afligns, and all other the otcupiers of the faid pre- 
mifles, thereout and from thenceforth utterly to expel, put 
out, and amove, this indenture or any thing herein con- 
tained to the contrary thereof in any-wife notwithftanding, 
gthiy. Covenant And LASTLY, the faid jf» 5, forhimftlf, his executors, ad-r 
tor quiet enjoy- niiniffrators and afligns, doth covenant, promife and agree, 

to and with the faid G. T. his executors, adminiftrators 
and afligns, by thefe prefents, that he the faid G. T. his 
executors, adminiftrators and afligns, paying the faid yearly 
rent herein before referved at the place, and on the feveral 
feaft days and times before limited, and appointed for pay*- 
ment thereof, and obferving, performing, paying, fulfil- 
ling and keeping, all and Angular the payinents, covenants, 
grants, articles, provifoes, conditions and agreements, in 
thefe prefents contained, which on his, and their parts 
and behalfs, are or ought to be obferved, performed, ful- 
filled and kept according to the true intent and meaning of 
thefe prefents, fliall and lawfully may, peaceably and qui-r 
etly have, hold, occupy, pofiefs and enjoy the faid demifed 
* prcmifles, with their and every of their appurtenances dur-^ 
ing the faid term of years hereby granted, without 

the lawful let, fyit, trouble, moleftation, denial or evic- 
tion, of or by the faid J, S. his executors, adminiftrators or 
afligns, or any of them, or of, or by any other perfon or 
pcrforis whatfoever, lawfully having, or claiming to have, 
any right, title, or intercft, in or to the faid demifed pre«i 
^^ mifcs with the appurtenances, or in, or to any part or 
parcel thereof, by, from, or under » the faid J. S. his exe«- 
3 cutors, 
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cftitors^ adminiftrators or afligns, or any of them, or by. or 
thro' his, their, or any of their means, confcnt, or pro- 
curement, IN WITNESS whereof the faid parties to fhefe pre^ 
fent shave hereunto inlerchangeahlj fet their hands andfealsy tht 
day aitd year firji above writ t en . 

KoTE : When it is a running term, this provifo muji he added Noti : How 
before the luords, IN witness. — " And LASTLY, it is hereby 5^*^|^^JJ "jjf 
declared and agreed by and between the faid parties hereto, jt is a rmmuai 
and thefe prefents are upon this exprefs condition neverthe- term. 
lefs, that in cafe the faid G. 2". his executors, adminiftrators 
or alfigns, fhall be minded or defirous to quit or leave the faid 
hereby demifed premlfes, at the end or expiration of the 
firft years, of the faid term of years hereby 

demifed, and (hall and do give notice in writing under his, ^ 

their, or any of their hands, of fuch, his, their, or any of 
their intention and defire, to or for the faid J. S. his exe- 
cutors, adminiftrators or afligns, at his or their dwelHng- 
houfe, or laft place of abode, Jtx calendar months before the 
end or expiration of the firft years of the faid term 

of years hereby demifed, that then, and in fuch cafe, 

it {hall and may be lawful to and for the faid G. T* his ex- 
ecutors, adminiftrators and afligns, and every of them, to 
quit and leave the faid hereby demifed premifes, at the end 
of the faid firft years of the faid term hereby de- 

mifed, according to fuch notice fo to be given or left as 
aforefaid ; he or they firft paying all rent then doe and in 
arrear, and leaving the premiffes in repair, purfuant to the 
covenants aforefaid. And in cafe the faid J. 5. his execu- 
tors, adminiftrators or afligns, fhall likewife be minded and 
defirous to take the faid premiflcs into his or their own 
hands, at the expiration of the faid firft years, and 

of fuch his, their, or any of their intention or defice, fhall 
give or leave notice in writing at the faid premifes, to or for 
2ie faid G. 7*. his executors, adminiftrators or affigns, fix 
vionths before the expiration of the faid firft years, 

that then and in fuch cafe the faid J. S. his executors, ad- 
jniniftrators or afligns, fhall be at liberty to enter upon and 
take poficflioa of the faid premifles, at the expiration of the 
faid firft years of the term hereby demifed, accord- 

ing to fuch notice fo to be given or left as aforefaid, any 
thing herein before containod to the contrary in any-wife 
not withftanding {a). {a) Note 1 

Th»i provifo t| 
Iputqa!, whidx mufi bc'vaqed accorcing to the iitturt of the agreement between the partlei. 
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pi. This Indenture made the day of in the^ 
year of the reign of our fovercign lord George 
the Third by tlie grace of God, of Great Britain^ France^ 
and Irelandy king, defender of the faith, l£c. and in the 
year of our Lord between T. C. of, k^c. efq; 

and Af. his wife (which faid M> is the only daughter and 
heir at law of J. K. efq; her late father deceafcd) of the 
one part, and T. M. of, ^c, yeoman, of the other part, 
WITNESSETH, that for and in confideration of the rents, 
covenants and agreement, herein and hereby mentioned 
and referred, on the part and behalf of the faid T. M. his 
executors, adminiftrators and affigns, to be obferved, 
paid, done and performed* They the faid Tm C. and M^ 
his wife have demifed, leafed and to farm let, and by thefe 
prefents do demife, leafe and to farm let, unto the faid Tl 
M* his executors, adminiftrators and afSgns, all that mef- 
fuage, tenement, or farm-houfe commonly called or known 
by the name of with, all houfes, edifices, buildings, 

bams, (tables, orchards, yards, gardens, backfides, clofes, 
hnds, meadows, paftures, wood-grounds, ways, paflages, 
commodities and appurtenances whatfoever, therpunto be- 
longing and appertaining, containing by eftimation 
acres more or lefs, fituate, lying and being in the feveral 
parifhes of and in the faid county of 

and which now and for fome time laft paft have been in 
the tenure or occupation of the faid T. M. except and al- 
ways referved out of this prefent demife unto the faid 7*. 
C. and M. his wife, and the heirs and affigns of the faid 
M. ALL, and all manner of timber, and timber-like trees, 
bodies of pollards and other trees, young ftoreyers of oak, 
afli, afpe, elm, and beech likely to make timber of pol- 
lards, and all wariprs now ftanding, gi:owing or being, or 
which during the term hereby demifed fhall be ftanding, 
growing, or being, in, upon, or about the above demifed 
premifes, or any part thereof, with free liberty of ingrefs, 
egrefs and regrefs, to and for the faid 3". C. and M. his 
wife, and the heirs and affigns of the faid M. with fer- 
vants^ horfes, carts, and carriages, to fell, cut down, cart, 
and carry away the fame at fuch times as the ^underwood 
fhall be felled, where fuch timber fliallftand, and not do- 
ing any wilful hurt, fpoil, or damage to the corn, grain or 
grafs, of the faid Tl M, his executors, adminiftrators or 
affigns,' then growing upon the premifes aforefaid. to 
HAVE AND TO HOLP the faid mefluage and premifes above- 
mentioned. 
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mentioned, to be hereby demifed with die appurtenance*. 
{except as before excepted) unto the faid 2". M. his execu- 
tors, adminiftrators and affigns, from ihtfeqfl day of St. 
Michael the Archangel next preceding the date of thefe pre- 
fcnts, for and during, and unto the full end and term of 
years from thence next enfuing, and fully to be 
complete and ended : yielding and paying therefore year- « ,, , ^ 
ly and every year during the laid term, unto the laid T* C. 
and M, his wife, and the heirs and affigns of the faid M. 
the yearly rent or fum of pounds, of lawful money 

of Great BritaWy at the two moft ufual feafts or days of 
payment of rent in the year \ (that is to fay) tkefeajl tf 
the Annunciation of the Blejfed Virgin Mary^ and St. Michael 
the Archangel^ by even and equal portions, and also 
YIELDING AND PAYING unto the faid T. C. and M* his 
wife, and the heirs and affigns of the faid M* for every acre 
of the demifed premifcs that are and have been ufed for 
meadow, pafture, and hedge-greens ; And alfo all that lit- 
tle pightle in which he the faid 3". M. his executors, 
adminiftrators or affigns, or any of them, fliall plough,, 
break up, or convert into tillage, the yearly rent of 
at or upon the feaft-days and times above-mentioned, and 
fo after that rate for every greater or lefler quantity thereof 
than one acre over and above the yearly rent hereby before 
referved. and the faid 2". M. for himfelf, his heirs, exe- CoTcntnt to 
cutors, adminiftrators and for every of them, doth cove- P^y^*J>«3f«»^^J 
nant, promife and agree to and with the faid T. C. and Mm 
his wife ; and the heirs and affigns of the faid M. in man* 
ner following ; (that is to fayj that he the faid 71 M. his 
executors, adminiftrators or affigns, orfome or one of them, 
(hall and will well and truly pay or caufe to be paid unto 
the faid T* C and M. his wife, and the heirs and affigns 
of the faid M. the yearly rent hereby before referved at 
the days and times and by their proportions above-mention- 
ed and appointed for payment thereof, according to the 
true intent and meaning of thefe prefents \ and that he the and that the 
faid T*. M. his executors, adminiftrators and affigns, and ^^*f» **• ^*^ 
€vcry of them, (hall and will, at their own proper cofts ^**'* 
and charges during the faid term hereby demifed, repair, 
uphold, pale, fupport, amend, maintain and keep the mef- 
fuage, barns, ftable$ and out-houfes, edifices and buildings, 
above demifed ; -^«rf a^ hedge, ditch, fcour, cleanfe,.and 
in good repair keep all and fmgular the hedges, ditches, 
^ates, ftiles, fences and quickfets \ and preferve all young 

ftoreyers 
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ftorcycrs of oak, afh, afpc, beech and elm likely to become 
timber, and prefcrve the fruit-trees growing in the orch- 
ards, and other the demifed premifes, from the hurt and 
fpoil of cattle, or any other wilful or negligent fpoil, and if 
any of the faid trees die, to plant new ones in the room and 
inftcad thereof. And the faid mefTuage, bams, ftables, 
edifices and buildings fo as aforefaid repaired, upheld, paled, 
J 1 .L . raifed, fupported, amended, maintained and kept, and th^ 

and at the end , , ' ,V , ' n •, n t - i 

thereof leave hedges, ditchcs, gates, itiles, ftoreyers, fruit-trees and 
iheftmeing^od fcnccs fo hedged, ditched, fenced, fcoured, cleanfed, and 
repwr, &c. ^^ quickfcts prefervcd in good repair, (hall and will, at the 

end and expiration or other fooner determination of this 

prefent leafe, peaceably and quietly leave, furrender and 

yield up the fame, and all and every of tliem, unto the faid 

*r. C. and M. his wife, and the heirs and affigns of the 

aitJ (hall lay ^^^^ ^* AND that he the faid T. M. his executors, adrni* 

the com and niflrators and afllgns, and every of them, fhall, during 

barns'* &c* d ^'^^ ^^^^ term, lay all the corn and hay growing in and upon 

f{«nd'thc ftover ' the faid premifes into the barns, and fpend the fame upon 

•u the premifes, the premifes ; and Ihall not employ, fell, or carry away, or 

fuffer to be fold or carried off or from the faid demifed pre- 
^ inifes to be elfewhere employed, any ftraw, ftover, foil or 

dung whatfocver, which (hall arife or be made thereon, nor 
fpend nor wafte the ftraw and ftover upon any pretence 
whatfoever, otherwife than to make dung tliercof,* and all 
the mud and dung which they (hall make in the highways 
thereto adjoining, fliall lay or leave the fame to or upon the 
fai 1 premifes, tliere to be fpent and not elfewhere {except all 
fuch hay as (hall be growing upon the premifes, in the laft 
year of the term hereby demifed, when it (hall and may be 
lawful to and for the faid T. M. his executors. adminiftra-» 
tors and affigns, if they leave the faid premifes, to carry 
•ndffiaUnot ofFand fpendit clfcwhercj And further that he the 
«iotii>iecrop,&c. faid T. M. his executors, adminiftrators and affigns fliall 

farae^Ucordlnc "°^> ^^^ ^^^^ ^^ ^^Y ^™^ during the faid term crofs crop, or 
to th« cottrfe of double crop any part of the faid premifes, but according to 
t)« country, &c. tlie courfe of hufbandry in the country where the premifes 

do lie, but fliaH keep the ufual and ordinary feafons for til-^ 
ling thereof (that is to fay) xhtjlrfl year wheats rye^ or hart- 
ley ^ ^t,fe£oni year Lent com\ and fliall not fow any barley in 
any one year of the faid term, unlefs it be upon a fummer's 
fallow : And fhall and will, during the term hereby demifed, 
permit and fuffer thirty acres more of the arable land hereby 
demifed to lie in pallurc, and tliat he the faid T. M. his 

executors. 
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ctccutora admmiftrators or affigns, (hall Iczvcf/ly acres of 
the faid demifed premiies for fallow in the laft year of tlie 
term hereby demifed, which it fliall and may be lawful to 
and for the faid ST. C. and M. his wife, and the heirs aad 
affigns of the faid M. to enter on, ztxhtfenjl of the jlfimm" 
dation of the Blejfed Virgin Mary next before the end of the 
faid term hereby demifed, to ftir, drefs and manure the 
fame, and to take all fuch dung as iliall be left in or about 
the yards, to lay on fuch fallow, and to take and have fta- 
ble-room for horfes, and lodging room for fervants for doing 
thereof. And that he the faid T. M, his executors, admi- 
niftrators, or affigns, ihall not, nor will cut, lop, or top, 
or make any hedges, but when the fields whereto they be- 
long are fowed with luinter corn, and that at feafoi]able 
times of the year, and ihall not^ nor will make up any of 
the hedges, fell or cut the underwood, nor lop nor top the 
pollards of or belonging to the faid premifes, or any part 
thereof under years growth. And the faid T. C. 

for himfelf, and for the faid M. his wife, and her heirs, 
executors, and adminiftrators, doth by thefe prefents cove- The premlfw 
nant, promife, and agree, to and with the Sfaid T. M. his l'hi7c<ro«?o.^'*' 
executors, adminiftrators, and affigns, in manner follow- rcnant to make 
ing (that is to fay) that for as much as the premifes aforefaid * furiherieatc 
are copyhold, and cannot be leafed for any longer term tlian 
fot years; and at the end of this demife he the 

faid T, C. and M. his wife, or one of them (the covenants 
of the faid leafe being performed by the lefl'ee, his execu- 
tors, and adminiftrators) fliall and will, at tlie rcqueft, half • 
cofts and charges, of the faid T, M* his executors, or ad- 
miniftrators, make, grant, feal, and execute the like leafe, 
with this prefent leafe for years longer 5 and at the end 
of years upon the requeft as aforefaid, the like 

leafe for years longer, and fo for years to 

years^ for and during the term of years. 

And the faid jT. C for himfelf, and for the faid M» his 
wife and her heirs, executors, adminiftrators and affigns, 
and for every of them, doth by thefe prefents further cove- 
nant, promife and agree to and with the faid T, M. his ex- 
ecutors, adminiftratorsf, and affigns, tliat they the faid T. 
C. and Aim his wife, and tlic heirs and affigns of the faid Covenant to -^J- 
M. fliall and will from time to time, and at all times during |^^^ ^^ ^^.'j ''^^•^ 
this prefent demife^ on reafonable requeft to him, her, or a^'d tfmber f»r 
them made by the faid T. M, his executors, adminiftrators, repairs, &.. 
or affigns, or any of them, and at feafonablc times in the 

year. 
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year, aflign, appoint, and allow unto the Taid T. M. Ms 
executors, adminiftrator^, or affigns, brick and tile at the 
neareft kiln to the faid mefluage, and fufficient rough tim- 
ber on the premifes hereby den?ifed or elfewhere, within 
tws miles of the faid mefluage, for all manner of repara- 
tions of the faid premifes hereby demifed. And that the 
faid T. M. his executors, adminiftrators, and alligns, fhall 
and may have and enjoy the ufe of the yards and barns be- 
longing to the faid premifes, ftable-room for his horfes, and 
houfe-room for himfelf and fervants, for the threftiing and 
fpending of the laft year's crop, growing and arifing upon 
the premifes hereby demifed until the day of 

nexty after the end of this demife ; and that it fhall and 
may be lawful to and for the faid T. M* his executors, ad- 
miniftrators and afligns, for and under the feveral rents 
hereby referved, and the covenants which on his and their 
parts are and ought to be paid, performed, and kept) peace- 
ably and quietly to have, hold and enjoy the 'faid mefluage 
and premifes aforefaid {except ^s before excepted) y during 
the term hereby demifed, without the lawful let, fuit, trou- 
ble, or interruption of the faid T. C. and M. his wife, or 
the heirs or afligns of the faid M. or any, of them. Pro- 
vided ALWAYS, and on this confideration neverthelefs^ that 
if it fliall happen the faid yearly rent of pounds, 

or any part thereof, fhall be behind or unpaid by the fpace 
of days next, over or after either of the faid feafls, or 

days of payment aforefaid, in the feveral years aforefaid, in 
which the faid feveral fums ought to be paid as aforefaid. 
Or if the faid 7*. M, his executors, adminiftrators or af- 
figns, or any of them, do and fhall aflfign or make over this 
prefent indenture of leafe of the premifes hereby demifed, 
or any part thereof, for any term or time whatfoever, with- 
out the licence and confent of the faid 71 C. and M^ his 
wife, or the heirs, or affigns of the faid M. firft had and 
obtained in writing under his, her, and their hands and 
feals for that purpofe 5 that then, and from thenceforth it 
fhall and may be lawful to and for the faid 7*. C and M* 
his wife, and the heirs and affigns of the faid M. into the* 
faid demifed premifes, or any part thereof, in the name of 
the whole wholly to re-enter, and the fame to have again, 
retain, repoflfefs, and enjoy as in his, her, and their firfl 
and former eftate and eftates ; and the faid 7*. M. his exe- 
cutors, adminiftrators, and affigns, and all other occupiers 
thereof from thenceforth utterly to expel and put out, any 

thing 
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thing herein contained to the contrary thereof in any-wifc 
notwithftanding. In nvitnefs, l^c. 
Sealed and deliveredy ^c. 



Note, The forcfoingleafe muft be 
altered according to the agreement 
between the landlord and farmer, 



and according to the nature and cnf* 
torn of hufbandry in the county 
where the land lies* 
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92. To ALL TO wHOMthefe prefeiits (hall come, H. ST. ADeedPMf^w 
of, ^c. efq; /ends greeting : whereas by indenture of f*^''"^^**^^ 
leafe dated the day of laft, and made between jifljgning a leaie 

E. G. of, frfr. widow of the one part, and T, C. of, fafr. 10 another, to 
viftualler, of the other part, for the confiderations therein Jg^i^athi'^^,. 
mentioned, the faid E. G. did demife, leafe, grant, and venanttof fucli 
to farm let, unto the faid T. C. alu thofe two mefluages or *«*^«' 
tenements (formerly three mefluages or tenements), yards N.B, The lite 
and paflage thereunto belonging, with their and every of fg^^^^/for 
their appurtenances, (ituate, lying and being in in the fame rea. 

the faid parifh of , as therein mentioned, and then fon» 

and now in the pofleflion of the faid T. C, to hold to the 
faid jT. C. his executors, adminiftrators and afligns, from 
the feaft day of the Annunciation of the Blejfed Virgin Mary 
then laft paft, for and during, and unto the full end and 
term of years, from thence next enfuing, and fully 

to be complete and ended ; together with all fuch goods and 
things as^ were mentioned and exprefled in the fchedule 
thereunto written, at and under the rent of a pepper^com, 
payable on the feaft day of the Annunciation of the Blejfed 
Virgin Mary laft paft for the firjl year of thfe faid term 
thereby demifed, and the yearly irent of pounds, dur- 

ing the refidue and remainder of the faid term hereby de- 
mifed, payable quarterly, by even and equal portions, the 
firft payment thereof to begin and be made on the feaft 
day of St. John the Baptift now next enfuing. In which 
faid leafe [among Jl other covenants) was contained a cove- 
nant, that the faid 7*. C. his executors, .adminiftrators and 
afligns, fliould, before the feaft of the Annunciation of the 
Blejfed Virgin Mary laft paft, well and truly pay, lay out 
and expend the fum of pounds, of lawful money of 

Great Britain^ in and upon the neceflary and fubftantial re- 
pairs of the meflTuages or tenements and premifes thereby 
demifed. And whereas the faid T. C. has fince the date 
of the faid leafe, in purfuauce and part performance of the 

faid 
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faid coveh^iitSy accordingly paid, laid out^ and cxptuici 
the fum of pounds of lawful money of Great Brl^ 

taitij in and upon the necefTary and fubilantial repairs of 
tlie faid meiTuages or tenements, and premifes, as appears 
by the feveral workmen's bills and receipts tliereUpon given. 
And whereas the faid H. T. hath agreed to take the faid 
mefluages or tenements, and premifl'esj on the faid feail 
day of- St. John the Bapiift now next enfuing^ and the faid 
5r. C. has delivered unto the faid H. T. the faid feveral 
workmen's bills and receipts thereon ; and has alfo paid or 
depofited in his hands the fum of pound's in purfu- 

anceand in full thereof, and a]fo paid oi* depofited in }ii» 
hands the further fum of pounds, for tlie fume quar- 

terly payment of the rent due for the faid premifles, on the 
performance of the faid covenant for tlie repairs of the 
laid premifles, from the day of the date hereof, and like- 
wife in purfuance of the faid agreement has, on the day of 
the date hereof, bargained, fold and afligned over the faid 
leafe,of the faid premifles thereby demifed unto the faid 
H. T. for the reft, refidue and renlainder yet to come and 
unexpired, of the faid term of years, as in and b/ 

the faid leafe and aflignment thereof, relation being tliere- 
unto had, may more fully and at large appear. Now 
KNOW YE that I the faid H. T. as well for the confuaerations 
aforefaid, as alfo in confideration of the fum of pounds, 
of lawful money of Great Britawy to me in hand paid by 
the faid T. C. at or before the fealing and delivery thereof, 
(the receipt whereof is hereby acknowledged), io hereby 
for myfelf, my heirs, executors, and adminiftrators, cove- 
nant, promife, ^nd agree, to and with the faid 71 C his 
executors and adminiftrators, that I the faid H. ST. my exe- 
cutors and adminiftrators, fhall and will, from time to time 
and at all times hereafter, fave, defend and keep h^rmlefs 
and indemnify him the faid T* C. his heirs, executors and 
adminiftrators, and his and tlieir lands and tenements, 
goods and chattels, of, from, and againft all and every the 
.covenants, claufes, provifoes, conditions and agreements 
whatfoeyer mentioned, cxprefled, referved and contained 
in the faid leafe, on the tenant's or leffee's part and behalf 
thereof, to be paid, kept, done, and performed. And alfo 
of and from all and ail manner of adUon and a£^ions, fuit 
and fuits whatfoever, brought or to be brought, commenc- 
ed, or profecuted, againft the faid ST. C his executors or 
adminiftrators, for, on account of, or concerning the fai^i 

kafc 
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Icafc OT the faid premifes thereby demifed 5 or otherwife 
howfoever relating to the fame. In witness whereof I 
the faid H, T. have hereunto fet my hand and feal the 
day of in the year of our Lord 

Sealed znd delivered (being firft duly^ 
ftamped) in the prefence of us. J 



9 J* This indenture made the' day of . j An abfolute af- 

in the year of the reign of our fovereign lord George fignment of a 

the Third, by the grace of God, of Great Britain, France, ^"h the Hic>i 
and Ireland, king, defender of the faith, and fo forth, and of infurancc 
in the year of our Lord between C. H. »nf"r«d thereon, 

of itheparifhof , in the pity of , widow and ftratrix of Sjr^^* 

adminiftratrix of E. H. of the fame parifli and city, car- icffcc. 
penter, her late hufband, deceafed, of the one part, and C 
jD. of , in the county of > of the other part. Thclikeftampf, 

Whereas by indenture of leafe bearing date the day j^,^ *for Ujc 

of which was in the year of our Lord , and fameieafoiu 

made between S. D. of in the county aforefaid, of 

the one part, and JB. H. of in the parilh of , 

citizen and carpenter, of the other part; he the faid 5, Z). Recital of the 
for the confiderations therein mentioned, did demife, arid " ** 
to farm let, unto the faid -£. H. all thofe two mefluages 
or tenements and premifles, fituate, lying, and being on the 
South fide of , in the county of , which faid 

houfes are abutting on a paflage leading from , part 

of the faid houfes being built againft the faid paffage, and 
then late in the feveral tenures or occupations of L S* and 
Bm G. widow, as the faid premifles are particularly defcribed 
in the map or ground-plot thereunto annexed, together 
with all vaults, lights, eafements, ways, paflages, waters, 
water-courfes, and appurtenances, which of right belong 
to the faid' premifles, and except any door-ways,* or water- 
courfes going into • To hold the fame premifles 
unto the faid J?. H, his executors, adminiftrators, and 
afligns, from the feaft day of tie birth of our Lord Chrift 
then laft paft, for and during and unto the full end and ' 
term of years from thence next enfuing, and fuDy 
to be complete and ended} at and under the yearly rent of 
pounds of lawful money of Great Britain, payable 
quarterly, free from all taxes, duties, rates, and afleflments 
whatfoever. And whereas the faid E^ H. lately departed 

E this 
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ti)i$ life inteftate, and letters of admittiftration of the go^tf^ 

and chattels^ rights and credits, of the faid E. //• were 

granted unto the faid C. H. party hereto^ as by tefcience 

to the faid recited indenture of leafe^ and letters of admi-^ 

niftration being had, will more fully appear. And wheii£«- 

AS the faid C D. has contra£bed and agreed, to iand wtdi 

the faid C H. for the purchafe of the faid hetein before 

mentioned premifes^ for the remainder eS. the faid feerai of 

years, wfiich is now to come therein and unexpired, 

at or for the price or fum of pounds. Now this 

INDENTURE WITNESSETH^ that for and in confideradon of 

the faid fum of pounds of lawful money oi Great 

Britain y to the faid C. h. in hand well and truly paid by 

the faid C Z>. at or before the fealing and delivery of tbefe 

prcfents, the receipt whereof the faid C. if. doth hereby 

acknowledge, and thereof and of and. from every part 

tliereof dodi acc^uit, releafe^ and difcharge the faid C* Dm 

" his heirs^ executors and adminiftrators, for ever by dieft^ 

Jba»gnneii« prefents : fhe the faid C. i7« h^tb granted, bargained, icM^ 

thereof. affigned and fet over, ani by thefe prefents doth fully and 

abfolntely grant, bargain, fell, aflign, and fet over, unto 
the faid C D, all diofe two meffiiages or tenemfcnts, then 
late in the feveral tenures or occupations of L S. and 3, G. 
widow : And alfo all that brick meifuage or tenesaent lying 
behind one of the faid meffuages or tenements now or hte 
in the tenure or occupation of L S, which faid laft men- 
tioned meifuage or tenement was ecefted and btilt by the 
faid j£. H. on' the faid premifes, .fince the commencement 
of the herein before recited indenture of demife ^ and all 
and Angular other tlxe premifles with their and every of 
their appurtenances thereunto belonging or appertaining, 
or therewitli ufually held, occupied, or enjoyed, tpgether 
witli the faid recited indenture of leafe : And all the eftate,. 
right, title and intereft, both legal and equitable, of her 
the faid" C. //. of, in^ and to the fame, by virtue of the 
To have affd to fame indenture of leafe, xp have and to hold the fai4 
mlindttaAhr ^^^^^^ feveral mefluages or tenements, and other tlie pre-^ 
term. miiTes, with tlieir and every of their appurtenances, unto 

• the faid C. 2>» his exec^itors, adminiftrators attd affigns, 
from Lady-day next enfwng the day of the date of thefe pre- 
fents, f6r and during all the reft, rcfidue and remainder of 
the faid term of years, in and by the fatid recited in- 

denture of leafe granted, which is now to come and unex- 
pired, fubjeci only to the rents and covenants therein men- 
tioned. 
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tione(!j refcrved and contained from and aftei* Latly-Jay 
, on the tenant or leffee's part and behalf to be paid, 
kept, done and performed ; and the faid C. H* doth ior Co%enantthat 
herfelf, her heirs, executors and adminiftrators, covenant, J^^'ce'^no "^^hi 
promife and agree to and with the faid C D* his executors, or Toi<iabie *, 
adminiftrators and affigns, by thefe prefents in manner fol- 
lowing (that is to fay) that the faid recited indenture of 
leafe, now at the time of the fealing and delivery hereof, is 
^ good and valid leafe in the law of the premifles thereby 
demifed, and now iS) and ftands in full force and virtue, 
not forfeited, furrendered, or otherwife incumbered, of 
made void or voidable by her or the faid E. H. deceafed* 
And also that £he the faid C. //.now at the timd of the and that tht, 
fealing and delivery hereof, hath in herfelf good right, full "^^gj'j j"*^ „ 
power, and lawful and abfol.ute authority, to afugn and 
transfer all and lingular the faid premifles, with their appur- 
tenances, unto the faid C. D. his executors, adminiftrators 
and affigns, in manner and form aforefaid, according to 
the true intent and meaning of thefe prefents. And also 
that it (halj and may be lawful to and for the faid C. D. his 
executors, adminiftrators and affigns, from henceforth 
peaceably and quietly to have, hold, occupy, poffefs and And for quiet ^ 
jenjoy, all and lingular the faid premiffes, with their and enjoyment to 
every of jheir appurtenances, from Lady^ay , and ^^^ affignce. 

to receive the rents, iffiies and profits thereof, to his and 
their own ufe and benefit, for and during all the reft, re- 
Cdue and remainder which is now to come and unexpired 
of and in the faid term of years, by the faid recited 

indenture of leafe granted, without any let, fuit, or inter- 
ruption, of or by the faid C H. or any other perfon or per* 
fons, claiming or to claim, by, from, or under her or the 
faid E» H, deceafed ; and that the faid hereby affigned pre- ^"^ ?^*^ ^^^ 
miffes now are and be free and clear of and from all incum- ? "c^frornVn- 
brances whatfoever had, made, done, or fuflFered by the cunobrancei. 
laid C. H. or the faid E. //. deceafed, or any other per- 
fon or perfons whatfoever claiming, or to claim, by, from, 
eft under her or him, the faid yearly rent referved by the 
faid recited indenture of leafe, and the covenants therein 
contained, which on the tenants , or Icffees part and behalf 
fliall from Lady-day aforefaid grow due, and ought to be 
paid, kept, done and performed; (wily excepted.) And And for fut the* 
FURTHER that fhc the faid C. H. and all and every other •'^"""^"^ 
perfon and perfons claiming or to claim any eftate or intc- 
reft of in or to the faid premifes, or any part tlicreof by, 

E a f:om > 
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from or under her or the faid E. H* deceafed> fliall and. 
will ^t any time hereafter, upon the requeft and at the cod 
and charges of the faid C Z). his executors^ adminiftrators 
or afhgns, make, do, and execute all and every fuch fur- 
ther and other lawful and reafonable ads, deeds, afiign- 
ments and affurances in the law whatfoever, for the better 
ftrengthening and confirming the affignment hereby made of 
all and fingular the faid premifes, with their appurtenances, 
for and during all the remainder which fliall be then to 
come and unexpired of the faid term of years, unto 

the faid C D* his executors, adminiftrators and afligns, a$ 
by him or them, or his or tlieir counfel learned in the law, 
fhall be reafonably devifed, or advifed, and required* And 
the faid C D. doth for himfelf, his heirs, executors or ad- 
miniftrators, covenant, promife, and agree to and with the 
faid G. //• her executors and adminiftrators, by thcfe pre- 
fents, that he the faid C. D. his executors, adminiftrators 
or affigns, fhall and will from time to time and at all times 
hereafter, during the remainder now to come and unexpir-^ 
ed, of the faid term of years, in and by the faid re- 

cited indenture of leafe granted, well and truly pay, or 
caufe to be paid, the faid yearly rent by the faid indenture 
of leafe referved, and perform all and fingular the cove- 
nants and agreements therein contained, and which from 
and after Lady-day laft paft, on the tenants or lefiees part 
and behalf are or ought to be paid, kept, done, and per- 
formed, and of and from all a£lions, fuits, recoveries, 
judgments, executions, cofts, charges, damages and ex- 
pences whatfoever, that fhall or may be commenced, ob- 
tained, recovered, or profecuted againft the faid C> H. her 
executors or adminiftrators, for or on account of the non- 
payment of the rent, or non-performance of the faid co- 
venants and agreements, or any of them, from and after 
Lady-day aforefaid, fhall and will, well and fufficiently^ 
fave harmlefs and keep indemnified the faid C. /f. her heirs, 
executors, or adminiftrators, their and each and every of 
their lands or tenements, goods and chattels. Now this 
iNDEJ^TURE FURTHER WITNESSETH, that for the confidc- 
rations aforefaid, fhe the faid C H* hath bargained, fold^ 
alTigncd, and fet over, and by thefe prefents doth bargaii^. 
fell, aflign and fet over, unto the faid C- />• his executors^ 
adminiftrators and afligns, two feveral inftruments or poli- 
cies of infurance, by which the herdn before recited pre- 
mifes are infured from fire in the Hand'in-'Hand infurance- 
, 4 office. 
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office, bearing date refpeftively the day of , in 

the year , arid day of , in the year , 

and which faid two policies are numbered as follows : No. 
72504 and No. 47678 5 and all and every fum and fums 
of money thereby infured, and which may at any time br 
times hereafter become due, or payable by virtue thereof, 
together with all the right, title, property, benefit, and in- 
tereft of her the faid C. H, of in and to the faid two feve- 
ral inftruments or policies of infurance, with all powers 
and remedies for the recovery thereof. In nvitnefs^ fefr. 
Sealed and delivered y £sfr* 



94. To ALL TO WHOM thcfc prefcnts fhall come E. U. An affignmene 
of , in the county of , executor of the laft f^'poHciwof 

will and teftament of H, L late of , in the county JJ^ypou! ^ 

aforefaid, gentleman, deceafed, fends greeting : Whereas 
by feveral deeds poll, or policies of infurance, numbered as by t*hefome^' 
follows, Wz. No. 4888 and No. 48889, and bearing date for the fame rea- 
rcfpeftively the day of , in the year of our '*^'''* 

Lord , and the day of , in the year of 

our Lord , and executed by D, C. and others^ the 

truftees or dire£lors of the Hand-in-Hatid fire-office, two 
feveral fums of pounds, and pounds, are 

thereby infurcd from fire from the date hereof for the two 
feveral terms of years, and years, by the 

faid E. U. his executors, adminiftrators and affigns, on two 
feveral timber-houfes, fituate- on the South-fide of , 

in the parifh of aforefaid, being the third and 

fourth houfes Weftward from , and then, or now, 

or late in the feveral pofleffions of one R. B. JV, M. of 
, in the parifh of aforefaid, as by the faid 

two feveral deeds poll, or policies of infurance, reference 
being unto them refpe£lively had, may more fully appear. 
Now KNOW YE, that the faid E. U. for and in confidera- 
tion of the fum of pounds, to him in hand paid by 

the faid W, M. (the receipt whereof is hereby acknowledg- 
ed) hath bargained, fold, affigned, and fet over, arid by 
thefe prefents doth abfolutely bargain, fell, affign, and fet 
over, unto the faid W. M. his executors, adminiftrators 
and affigns, the aforefaid two feveral recited deeds poll, or 
policies of infurance, and the monies that fliall or may be- 
come due thereon, and all benefit and advantage thereof,, 

E 3 and 
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and all the fud E* Ws right, title, and intereft, of in anf 
to the fame refpedively ^ and the faid E. U. doth alfo here- 
by authorize j antf empower the faid W* M. his executors^ 
adminidratorSj and afligns, in his or their own name or 
names, but to and for his and their own proper ufe, or 
for and in the name of the faid E. XJ% his executors or ad* 
rhiniftrators, to receive of and from the faid truftees or 
dire£^ors, or their fucceflbrs, the faid monies that fliall or 
may become due on the afore&id two feveral recited deeda 
poll, or policies of infurance, and on non-payment there- 
of, or any part thereof, to fue for, recover and receive the 
fame, and on payment * thereof, or any part thereof, to 
give receipts, acquittances, or other difcharges for the 
lame ; and all and whatfoever the faid W* At, his execu- 
tors, adminiftrators and ai&gns, {hall lawfully do, or caufe 
to be done, in and about the premifes aforefaid ; the faid 
J?« C7. doth hereby ratify, confirm, and allow, as fuUy and 
effe£lually as if he himfelf was peribnally prefent, and did 
the fame, hereby granting unto him and them his full and 
whole power and authority in and about the aforefaid pre- 
mifes. In witness whereof the faid E. U. hath hereunto 
iet his hand and feal the day of | in thQ 

year of our Lord • 

Sealed and delivered (being firft duly 1 
damped) in the prefence of J 



The form of a 
Jeafe in tjed- 
menty where 
the premifet 
■le vnlnhablc* 
cdy to recoTtr 
poflefilon* 

The like 
ftampsy by the 
fanne z€t%y for 
the fame rca- 
fonSf 



95. This Indenture made the day of i 

' in the year of the reign of our fovcreign lord George 

the Third, by the grace of God, of Great Britain^ France^ 
and Ireland^ king, defender of the faith, and fo forth, and 
in the year of our Lord , between D, E. of > 

tsfc. efq; of the one part, and F. G. of, l^c. yeoman, of 
the other part, witnesseth, that he the faid D. E. for 
divers good caufes and confiderations him thereunto mov- 
ing, ha/h demifed, granted, and to farm letten, and by 
thefe prefents doth demife, grant, and to farm let, unto the. 
faid /. G. ALL that mefluage or tenement, cominonly calk^ 
or known by the name and (ign of the ^ iituate> 

lying and being in , in the parifli of , in the 

county of , and late in the pofieflion or occupation 

of one H. L to have aud to hold the faid mefluage or 

tenement^ 
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teiiement, and premiffes, with the appurtenances, from the 
date of thefe prefents, for, during, and unto the full end 
and term oi five years from thence nextenfuihg, and fully 
to be complete and ended. Provided always and on this 
condition ncverthelefs, that if the faid />• £. his executors 
oradminiftrators, Ihall, at any time after the day 

of tfiis prefent month of , tender the faid F* G. his 

executors or adminiftrators, one JhilUng^ then this prefent 
indenture and every thing herein contained (hall be void, 
and of none efFe£b, amr thing herein contained to the con- 
trary in any wife notwithllanding. /// wltnefs whereof the 
faid parties to thefe prefents have hereunto interchangeably 
fct their haads^ and feals, the 4ay and year firft above 
ixrritten. 

Sealed afld delivered (being firft ") 
duly ftanipedj in theprefence of \ 



ss 
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96, This Indenture, made the day of 5 Form of to at. 

in the isth year of the reign of our fovereign lord George [«^"f« »>»H«<' 
the Third, by the grace of God, of Great Britain, France, 
and Ireland^ king, defender of the faith, is^c. and in Ae The like 
year of our Lord , between S. P. of, ^c. viaual- f/^/J^^J;^ 

ier, of die one part, and J.B. of, ^c. brewer, of the ,hefaine'* 
other part, witnesseth, that the faid 5. jp. for and in font, 
confideration of the fum of pounds, of lawful mo- 

ney of Greaf Britain, to him in hand well and truly paid 
by the faid 7. B. the receipt whereof is hereby acknow- 
ledged, iath given, granted, bargained, and fold, and by 
thefe prefents doth give, grant, bargain and fell, unto the 
faid J. B. ALL and every the goods <fl), chattels, houfhold 
goods and furniture^ bedding, veflels, liquors, and other 
things whatfoever of him the faid S. P. and which are fpc- 
cified and contained in the fchedule hereunder written -, 
and all the full and whole right, property, intereft, claim, 



(a) It !t iKteftary to remark upon 
this part of the bill of iale, that a 
pant, affignthenty bill of fale, or 
other conveyance of mII the property 
of a trader y or of fuch a portion 
mS his property, as tliereby dijabiet 
Jiioi ffon carr)iiif 'ba his craUe and 



t£iids in any event to delay or defeat 
a creditor from recovering a hgai 
debt is in Ufetf, an a^ of bankntft^ 
cy ; for, it is confidered as a fraudu* 
Untgift within the meaning of the 
13 Alls, c, 7. aitd of Covrfe void* 
See C«>ok*s Bank. LaWy^u 
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and demand whatfoever of him the (aid S. P. either in law 
or equity, of, in, and to the fame, and every part and 
parcel thereof, to have and to hold the fame, and every 
part and parcel thereof to hiip the faid J. J5. his executors^ 
adminiftrators and afligns. To the Jole and only proper ufe^ 
advantage, benefit, and behoof or him the faid J* B* his 
executors, adminiftrators and afligns, abfolutely for ever, 
without any account whatfoever to be made, given or ren- 
dered for the fame, or any part thereof, to him the faid 
S. P. his executors, adminiftrators or afligns, or any of 
them ; jind the faid S. P, all and fingular the faid goods, 
chattels, and premiffes above bargained and- fold, or men- 
tioned or intended fo to be, and every part and parcel 
thereof, to him the faid y, B. his executors, adminiftrators 
and afliigns, againft him the faid S. P. his executors and 
adminiftrators, and againft all other perfon and perfons 
whatfoever, Ihall and will warrant, and for ever defend by 
thefe prefents \ And that thefe prefents may be the more 
efFe£lual, and the faid J. B, his executors, adminiftrators 
and afligns, may the better have and enjoy the benefit and 
advantage of the bargain and fale hereby made, he the faid 
S. P* hathf in the prefence of the witnefles who have fub- 
fcribed their names to the due execution of thefe prefents, 
put the faid jf. B, in full pofl!eflion of the faid feveral goods, 
chattels and things above granted, bargained and fold, and 
mentioned and contained in the fchedule hereunder written, 
and every part or parcel' thereof, by delivering unto die 
faid J. B. a half-pint pewter pot ^ parcel of the goods and 
chattels, in the name of the pofleffion thereof, and of all 
other the goods, chattels and things whatfoever in the faid 
underwritten fchedule contained, and herein before granted, 
bargained and fold, or mentioned or intended fo to be, to 
him the faid J. B, In witness whereof the faid S. P. 
hath hereunto fet his hand and feal the day and year firft 
above-written. 

Sealed and delivered [being firft duly 7 
ftamped j in the prefence of J 

The fchedule (3 J referred to by the deed, above 

Note : If it is only a conditional hill of fale hy way ofmort^- 
gage of the goods, and chattels ^ tillfuch time the money lent is re-' 

{b) The fchedule mud be written 1 ner*% Obferratioas on the Stamp 
upon a two (hilling and iix<^cnny Duty ftatutes, oftavo edition 17869 
fi«mp» by the fame a^. See. Ray* P* 83. 

paid 
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paid with intereftf the foltoiving provifo of redemption mufi hi 
inferted therein immediately after the bargainor's ivarranty^ to 
defend the bargainee in poffejfton of the goods fold or mortgaged^ 
beginning after the nvords " for ever defend by thefe pre- 
fents." ' - 

Provided always, that it is* hereby agreed between the 
faid parties to thefe prefents, that if 5. P. his executors, 
adminiftrators or affigns, do and fliall> well and truly, pay 
or caufe to be paid unto the faid J\ B, his executors, ad- 
miniftrators or affigns, the full fum of pounds, with 
lawful intereft for the fame, at and after the rate of 
pounds per cent, on the day of next enfuing 
the day of the date of thefe prefents, for the redemption of 
the faid hereby bargained and fold premifTes, then thefe pre- 
fents, and every claufe, article, condition and thing herein 
contained -Ihairceafe, and be utterly void, or elfe remain in 
full force and efFedl. In witness, lie. 

Sealed^ £sf r. 



97, Be it known unto all men by thefe prefents, that Atenant'aat- 
^wl^ereas we, whofe hands and feals are hereunto put, do pf^^a'^^M* 
feverally hold feveral meffiiages or dwelling-houfes, with ^, ' . 

1.' ^ r CL- 1. Note; to this 

their appurtenances, at our reipedtive names hereunto attornment 

mentioned and particularly defcribed, (ituate in , in »uft be added a 

the county of , or liberty of the fame, heretofore in "rt^*^'|^*!jJi? 

the poHefTion of G. H. efq; lately recovered from him, by when euhte^ 

an ejeftment brought in the court of " , on the de- n«ntis toat- 

mife of iJ. S,.efd; and a ^xitoi habere facias pojfejftonem has *°"* 

been executed tnerein, by the fheriff of the faid county, 

and poffeffion thereof delivered by him to the ufe of the 

faid G. if. Now we the faid perfons under-named do 

hereby feverally attorn tenants, of and for the faid premiffes 

in our refpe£iive holding unto the faid G. H^ at and under « 

the feveral yearly rents, and payable at the days and times 

at our refpeftive names under-mentioned ; he the faid G. 

H. paying or allowing diereout all leys, taxes and repairs. 

And we have this day feverally. paid to if. H. for the ufe 

of the faid'G. H. one fbilling iox and in the name of fuch 

attornment. In witnefs whereof we have hereunto fet our ^ 



This attornment muft not be on a 
lis ihiUing ftamp, but on a ftamp 
amounting xo fix fliUluigs* See atue^ 



foK 31. and Rayner** Obfervations 
on Stamp Duty ;>tatute8« p. S3. 

hands 
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hands and feals thia day of , in the year of 

our Lord 

Sealed and delivered* 



98. Memorandum, That the pcrfons whofe names arc 
An attornment hereunder written did the day of '79I^ at- 

iorm" *"**^*' ^<5rn and become tenants unto the above named J. H. ac- 
(#) NoTi ; At- cording to the purpdfe of the leafe within mentioned, hav- 
tornmcnt* muft ing notice of dic laid grant; and for proof thereof every 

She det/ w ""^ ^^® ^f ^^^"^ ^^^ g^v^ ^"^^ thc-faid /. /f. ' in the name 

which tfcey re- of attornment. 

iurw ' *^ V*' Tenants names% 

P^fu dceV" ' Witnefs hereto. 
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99. A MEMORIAL /^ ^^ regtjiered purfimnt to an AB of 
The m*m>rial Parliament made for that purpofe. Op AN INDBNTVRB of 
*j V X **' leafe, bearing date the day of , in the year 

of our Lord one thoufand feipen hundred and ninety-one» 
and made between A. B. of, tslc. of the one part, and C 
jD. of, ^c* of the other part. Whereby the faid A. B. 
for the confiderations therein-mentioned, did demife to the 
faid C Z). ALL, isfc, {here irtfert the premifes denied as they 
are particularly defcribed in the indetrture of leafe.) To HOLD 
for the term of years to commence from ^ 

at the yearly rent of , of lawful money of Great 

Britijiny ivhich faid indenture of leafe is witneflcd by y. y. 
of, tsfc. and T, T. of, bfc. and is hereby required to be re- 
giftered purfuant to the faid zfk by me the'ftsd C. D. the 
l&flee in the faid indenture of leafe. As witness, Jsfr* 

Signed, &c. Cm Dm 



(tf) For the f5v*er*l f«nns ahd ce- 
fetti«niiesjis^uhed hy law for the re- 
(iiUring deeds In the counties of 
Tork and Middlefex which are the 
only tW9 refifitr -coumtfts in En^llHid 
we muft rei^r to the ftatutes oi % Sc 
3 Ann c. 4« 6 Ann c. 35. 7 Ann 
c. 20,' and S Geb, %, c. 6: remarks 
ing that, although it is pofitifeiy faid 
by ftat. 7 Ann. c.ao* that a regifter- 
cJ deed {hall take place of an unre- 
girtercd deed, yet equity will not fet 
m\\ MTixo^Mi^tzA tfet4 afiie iA favour of 
a party w^olcnew it tras unregiftered 
at the time, becaiife he had that no- 
tice which ihc adt of parlidment in* 



7TI. And It 16 alfa ncGeirarjr to i^ 
mark that by the 17 Geo. 3. c. a6. 

called Thi Anwuity Act ; a 
Memariai of all deeds, bonds. Arc. 
for granting life annuMes iiaU> 
withtti twenty days after the execii- 
tion thereof l^ enrolled in the Court 
of Chancery, which Memorial fliaii 
contain the date, names of the paiw 
ties, wit neiTes, the whole ctnJlJtration 
in words at length, and if any part o€ 
the conHileration ihail he returned 
or any nvtet tfeall nut be paid When 
due, the Court may order the deed 
to be cancdled. See 1 Term Rep« 
37S. 733. 2 Terra Rep. 366. 6oj» 



tended he ihould h4ve« Cowp, Rej^. | 3 Term Rep, 298. 554, 
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I DO. A Memorial to be regiftered purfuanty (fc» Of MeiBorial of • 



AN INDENTURE of mortgage dated the day of , 

1 791, and made between-^. B. of, CsTr. of the one part, 
and C. D. of, fcrfr, of the tjther part. Whereby the faid 
j4. B. for and in confideration of pounds, demifcd 

unto the faid C. D. jtl/, ^c.(here infert the pretnifes as pap^ 
ticulariy defcrijfed'm the indenture of mortgage) TO' hold unto 
the faid G D. for the term of years, subject never- 
theless to a prorifo that the fame ihall be void on pay- 
ment of the fum of pounds, of lawful money of 
Great Britain ; together with lawful intereft for the fame, 
on the day of ^ , 179 1, ti;;&if;6 faid indenture 
of mortgage is witneffed by J. J. of, ^c. T. T. of, ^c. 
and is helrefay required to be regiftered purfuant to the 
laid a£t of parliament, by me the faid A.' B. the grantor 
in the faid indemure of mortgage. As witness, ^c. 



morrgage for 
years. 



Signed, Vcu 



A.B. 



lOU BiUof Cop fir repfiering a Judgment in Middlefex. 
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of Pocket. 
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Drawing and engrofllng memorial! 

of the judgment to regifter and > o o 2 

parchment - - j 
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ficate . .. .J ^ ° <> 

Paid for certificate - * o 2 6 

Drawing and engrofEng afEdavit of 1 

regiftqr's iignatore, du^ and > o 2 7 
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Attending to fwear fame^ and to get 1 
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CHAPTER THE FIFTH. 

The Lavj of Eflovers. 

iBi.Com. !• 'T^ Stovers ate of three kinds ip law, and arc inct- 
44»- P^ dent to the cftatc of every tenant, whether for 

Col Lit. 41 .^^ ^*^ ^ years. EJlover or ^^/ fignifies a liberty of taking ne- 
Dyer 19. ceflary wood for die ufe or furnitare of the houfe or farm ^ 

*^Cof ^6 ^^ *"y °^ ^ck a tenant may take without affignment of 

' ^ * the landlord, unlefs he be reftrained by fpecial covenant in 
his leafe, which is ufual among landlords, efpecially if the 
farm be any thing confiderable, when they commonly limit 
the tenant how niuch houfe'^ty plough*bootj or bedge^oot^ 
he may take without affignment, and how much by affign- 
ment. Houfe-boot is of two kinds, the one to repair the 
, houfes, the other to burn, which is called^r^-^/. There 

is an efiaver called plough-boot^ viz. ftufF to mend the te- 
nant's ploughs, carts, harrows, wains, and for making 
rakes and forks, for getting in his hay and com. The 
eflover called hedge^bootj or hay^boot^ is timber and wood for 
making gates and ftiles, and boughs and bulhes for mend- 
ing and /repairing hedges and fences. 

2. If a tenant for life or years cut down trees, or pull 
do\yn houfes, or fufFer them to fall down, the leflbr fhall 
have the trees and timber of the' faid houfes ; for the te^e 
bad them only as things annexed to the land, and this fe- 
verance will not give him a greater eftate in them, but his 
intereft is then determined. 

3. The landlord fliall likewife have windfalls 'y that is 
timber-trees blown down by wind and tempeft, becaufe 
they are parcel of his inheritance, fo that the tenant for life 
or years cannot have them, ualefs it be to build withal^ 
where houfes are in decay : but if they are dotards ox poU 
lards without timber, which bear neither leaves nor fruit in 
fummer, the tenant fliall have fuch when they are blown 
down. 

4. EJivders granted to be burnt in a houfe, go to the per- 
fon that has the houfe by whatfoever title ; for one is infe- 
parably incident to the other. 

5. Lefiees for life or yearsy tenants in dower or by curiefy^ 
or tenants in-tail after poffibilityy l^c. have only a fpecial in- 
tereft or property in the trees, as things annexed to the 
lands, fo long as they are annexed thereto ; but if they or 

any 
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any other fever the trees from the land, then their intereft 
is determined, and the leflbr may take the trees as things 
that are parcel of his inheritance, the intereft of the lefTee 
being determined. 

6. If a ftranger cut down a tree growing on the land of a 
leflee for yearsj and carry it or the bark thereof away, the 
leilbr at his ele£):ion may have either an adion of trover 
againft the ftranger, or an a£iion of nvafte againft the lef- 
fee ; for the property of the timber is always in the leflbr. 

7. If a perfon have eftovers uncertain in ten acres of wood, 
^ndijive of them defcend to him, he fhall have the whole 
out of the refidue. 

8. If a man grant to another ^^wrx uncertain in fuch a 
wood,, and afterward the grantor make fuch wafte in the 
wood, as that there is not Sufficient ftore left, out of which 
the grantee may take his eftovers^ he may have a writ of quo 
minus againft the grantor, which is in the nature of a prO" 
hibition. 

9. A right to glean in the harveft field cannot be claimed/lSuberley' 
as part of the general common law 9f the land. ^*«*' * '^ 

I o. The lord of a manor has no right, under the ftatute ^ Tcim Rc| 
of Mertofiy ,to enclofe and approve the waftes of a manor, 445- 
where the tenants of a manor have a right to dig grave/ on 
the waftes, or to take ejlovers there \ but any perfon who is 
feifed in fee of part of a wafte within a manor may approve, 
leaving a fufficiency of common, although not lord of the 
manor. 



i*.^ 



CHAPTER THE SIXTH. 

The Law of .Rents* 

I. T^ Ent is a fpecies of incorporeal hereditament, and 
§\_ fignifies a compenfation or return, in the nature 
of an acknowledgment given for the poflefTion of fome cor- 
poreal inheritance. It is defined to be a certain profit re- co. Lit. 144. 
fervcd to the grantor ^ either in money, fervices, manual » B'- Com. 
operations, or fome other thing, not parcel of the premifles l^iJic, ^br 
demifed, ijfuing yearly^ (though there is no occafion for it to 335, 
iflue every fucceffive year) out of lands and tenements corpor-^aly * ^o. 71. 
that is from fome inheritance whcreunto the owner of ^crm. li*j«« 
grantee of the rent may have recourfe to difira^in ; and there- 411. 
fore a rent cannot be referved out of an advowfon, a com- r>« 1 ;^ -^ 
mon, an office, a franchife, or the like. At the common 5 Com. Dig. 

lav^' 4a*« 
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law there were three kinds of rents, viz. 1^^ iemce^ t 
rent charge, and rent feck. The firft wts where the te- 
nant held his land by fealty or other ierviceS) and a eertain 
rent. The fecond is where a man feifed of land grants die 
whole of his eftate in fee, witfabut refervixig any future in- 
tereft in it, at a yearly rent to be iifuing out <rf die fame, 
with a claufe of dijtreft •, for by this kind of grant 'the land 
becomes charged with the dtfirefs for the rent^ which it 
would not otherwife have been. The third is in tSkSk no- 
thing more than a rent referved by deed, withoi:^ any 
claufe of diilrefs. Iliere is aUb rack rent^ whi^h is only a 
rent to xhtfull value of the tenement, or near it ; vaiAfee^ 
See 1 Bl. Com. farm renty which iff a rent charge, or perpetual rent re- 
r?rmam *^°* fervcd on a grant in fee of at leaft one-fourth of the value 
Burg. 3 . Dougt. of the lands, and is indeed only letting lands to farm in 
Rep. 6o2 ; ana fee^mpUj inftead of the ufoal mediod, for itfi or years \ 
Co^. Lit! 144* ' but a^ to the mode of recovering them, all material diftinc- 
Note (^} tion is, in tStO:^ abolifhed by the itatute 4 Geo. 2. c. 28. 

as we (hail fhew in the chapter conoerning « diftrefs for 
rent," and examine at prefent, 
1% To and by whom rent is payable. 
0,. At ivhat place. 

3. Of the TIME of payment. 

4. Of the DEMAND neceffary to he made. 
5 • The tender and acceptance of rent. 

6. Of the confequences of mn payments 

7. Of notice to quit. 

8. Of double rent* 



I • To and by whom Rent is payable, 

C#,. Lit. 47. a. Rent, properly fo called, muft be referved or made 

J+3* piyable, upon every leofFment, gift, or leafe, to the feof- 

for, donor, or lefTor, and their heirs only, and cannot in 
any manner be referyed or made payable to a ftranger j- 
for rent being by way of retribution for the land demifed, 
•can only be payable to him from whom the land pafles : 
And therefore if a tenant in tail demife the intailed land 
(«) Viaeantt for years (^), rendering rent to him and his heirs generally, 
p. a. £. IV. J J ^^ji^ Qjj ^Q deatli of the leffor, become payable, by in- 

tendment of law, to the heir in tail : So alfo, if a tenant 
(*) Aatt p. 6» for life, who is impowered to make leafes {b), demifes the 
^^'^ ieftate, with a refervation of rent to him, his heirs and af- 

2 fignst 
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figfift, fet 6n hw death it becomes payable to him in '^^- . . y 
mainker (i*). Thus alfo, if a tenant in fee let, rendering y^^] 
reikt generally $ or a leflee for years make an under-leafe of 8 Co. 70. 
pwrt of his term, referving rent to him and his heirs, it [t^ lu!"' "^** 
fliafi'go, oA their deaths refpeftively, in the firft cafe to the py^r 45.*^ 
heir at law, and ' in the fccond to the executors or admini- $ Com. Dig. 
ftrators of die leflbr {dj. But a man may referve a rent to* ^Xq^. Lit. ii v 
himfelf for life, and a different rent to his heir (<•). 214. 

j. If a leffor grant a term of years at a referved rent, , 
and afterwards aflign fuch rent, and the lejee agree to be- 
come tenant to the ^Jftgnee^ the rent becomes payable to 
fuch affigneci and he may dtftrairiy or bring an aifiion of 
debt to reeorer the arrears. 

4. If a tenant in fee-^mple demife lands for a certain Cro.Elif. ^75. 
fUimber of years at a referved rent, and die within the ^° ^**' '*?' 
term, the rent in arrear at the time of his death becomes 415. * 
{sayable to the perfomd reprefetrtative of the leffor, and does 
not go to his heirsy becaufe rent once due becomes a per- 
fonalty ; but if the leflbr die before the day, the heir (halt 
have the rent. 

^J. In an ecclefiaftiod diftribution of a tellator*s or in- 
teftate*8 eftate, the executor or adminiftrator muft pay rent 
before bonds ^ becaufe V^«/ favours of the realty, and arifes 
from the profits of the land demifed. 

6t On a bond for performance of the covenants of a leafe, 
if the leflfee fail in payment of the rent, fuch bond Is forfeit- 
ed \ for the payment of the rent i^ part of the condition of 
the bond : For example, if A. let a parcel of Jand to B. on 
leafe, with a refervation of 5 /• rent to himfclf, payable at 
a future day, and B, bind himfelf in a bond of 200 /. to pay 
fuch referved rent, and before any day of payment, A, oufis 
B. out of any part of the faid demifed premifles, and occu- 
pies tlie remainder for the whole term, and refufes to pay 
any rent, yet the bond is not forfeited : for by oujiitig the 
tenant out of part of the demifed premifles, the whole rent 
becomes in fulpence, as it arofe from the leflbr's own a£k ; 
but if on^ day of payment be paft before the oujier^ the te- 
nant muft eimer pay the tent, or forfeit his bond 5 or if 
the tenant be piit out of the land by a ftranger, who keeps 
pofl^ifion thereof tratil a day of payment of rent be pall, he 
muft pay fuch ycnt on At day whereon it was agreed to be 
paid, or he incurs the-forfeiture aforeiaid, becaufe his re- 
medy at law tsagainft the ftranger. 

7- A 
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7. A man granting a leafe on condidon that the rent fhaD 
(hall be paid at a given time^ if, before that time come^ the 
lefibr give the lefiee a general releafe of all afkions and de^ 
mandsy this releafe will not acquit the leflee of the rent^ 
becaufe it was neither duet nor paid at the time; the releafe 
was given : And a general releafe of all demands does not re- 
leafe rent due on a leafe. 

8. A perfon having a leafe of lands for any given term, 
' i^c. and de;nifes fome part of fuch term^ at a referved 

rent, in that cafe he may diftrain for the referved rent, or 
bring an a£tion of ^^ for the fame, becaufe the remainder 
vcfts in him. 

9. Where any perfon holds lands for a term in right of 
his wife, and demifes the fame to another for a lefs term, 
at a referved rent, and dies, the executors of the hufband 
are entitled to the rent during that term, and at the expira- 
tion thereof the remainder of the original term reverts to 
the wife, who would have been entitled to nothing if her 
hufband had granted the whole term, 

10. A rent granted by two or more tenants in common f is 
feveral\ but if they make a leafe with a referved rent, they 
are entitled to no more than the amount of fuch referved 
rent between them alL 

1 1 . If two 01 more co^parceners make a leafe with a re- 
ferved rent, they are entitled to this rent in common^ becaufe 
the reverfion remains in them ; but if they afterwards grant 
the reverfion exclufive of the rent, they by this aft, make 
dicmkhcs Joint-tenants to the rent. 

12. Where lands have been leafed for a term on a re- 
ferved rent, and a ftranger recovers part of the lands, the 
tenant muft pay to each party in proportion to th6 quantity 
that he holds from them refpediively. 

13. The executors of a leflee who has afligned over his 
term, are not anfwerable for rent due after his deceafe ; for 
if a tenant for years aflign his leafe, the landlord may 
charge which of them he will. 

14. Where a leflbr grants away the reverfion after the 
' aflignment of the leflee, the grantee cannot maintaki an 

aftioh of dek againfl: the leflee for the rent, 
(e) Videpoft 1 5. If a leflbr or landlord demifes premifes on a leafe to 

*• *• a leflee or tenant to pay the rent on the/our fiafi days, or 

-within j^teen days after either of them, and the leflbr or 
landlord dies after either of thp faid feaft days, the heir of 
the le^br {hall have the rent, becaufe the fea/l day is but 

voluntary^ 
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voluntary, and the legal Jay of payment is at the end of the 
fifteen day. 

16. On a leafe for years by parol or deed-poll from joint- 
tenants, refetving rent to one of them, fuch rent fhall en^ 
ure to both ; but if it be by deed indented, it will enure to 
fuch perfon by way of conclufion. 

17/ A man holds lands in right of his wife, and they 
leafe the fame at a referved rent 5 if the hufband die, and 
the wife, before the rent becomes due, marries again, 
fuch fecond hufband is entitled to the rent. 

18. A perfon demifing land for Ifu or years at an annual 
retit. afterwards enters on the faid premifes, and takes the 
profits \ by this aft the whole rent is difcharged, and fhall 
continue fufpcnded while he holds the fame. 

ip. If a jperfon having a leafe for years at a referved 
rent, aflign over the fame, and give his aflignee a releafe of 
all demands, it will be an extinguifhment of fuch referved 
rent 5 but a referved rent incident to a reverfion is . not 
barred by fuch releafe. 

20. If a parfon let his glebe-lands to a lay-man, the te- 
nant (half pay the parfon tithe of that land, befides the refit j 
for the tithe is his property of common right.. 

21. If a man make a leafe for years, referving rent ^^- 
nerallyy without faying to whom, the law will deem fuch 
rent to be paid to the perfon who has the reverfion. 

22. Tenants kept out of their premifles, by rebellion, Vldcpoftpl. 
civil difcord, or other inevitable accidents, muft, notwith- 
(landing, pay their rent ; nor can they be relieved in 

equity. 

23. If a man let lands on a leafe, referving a rent, the Dougl.461. 
lefTee is liable in an aftion of debt for the rent, although he 

never entered on the demifed premifies; for the rent accrues 
from the leafe, which is the contraB, and not from the OC" 
cupation ; alfo he is liable to an aftion of covenant before he 
takes aftual pofleflion. 

24. If a leflee grant an under-leafc of a part of his term, Holford v. 
the original leflbr cannot fue the under-lejfee in an aftion of 2"'^^* ^^*' 
covenant for rent due to him from the leflee to whom he de- 3. DougU 18*5. 
mifed the premiflfes ; but if the under-leafe had been for 

the whole term demifed, it would then be confidered as an 
affignmenty and not as an under-leafe, and the aftion would 
be maintainable. 

25. If a landlord give his tenant notice to quit, or pay Loft 153. 
fuch a rent, and the tenant holds over, the landlord may * ^^^ ^^P* 

F bring ^^' 
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bring an aftion for ufe and occupation, andfliall recover the 
rent fpecified in die notice. 
1 Term Rep/ 26. Leflee covenants to pay rent and to repair, with cx- 

3*^» prefs exception of cafualties by fire, he is liable upon the 

covenant for rent, though the prcmifes are burnt down, 
and not rebuilt by the lefibr after notice. 

27. By the 8 Ann. c* 14. *' No goods upon any tene- 
** ment leafed fliall be taken by any execution, unlefs the 
** party at whofe fuit the execution is fued out, fhall, be- 
** fore the removal of fuch goods, pay to the landlord 
*' of the premifles, or his bailiffy all money due for rent 
*^ on the premifles, provided the arrears do not amount to 
' ** more than one year^i rent : And in cafe the arrears fhaiU 

" exceed one year's /ent, then the party, paying to the 
. " landlord or his bailiff one year's rent, may proceed to 
*^ execute his judgment: And the flieriff is required to 
** levy and pay to the plaintiff as well the money paid for 
" rent as the execution money." And it hath been deter- 
mined that an execution on a judgment of nonfuit is an ex- 
(*) 2 WiU. ecution within this ftatute {a) \ and an aftion on the cafe 
'* * will lie againft the Iheriff for taking the goods without leav- 

{¥) Dougl. 665. ing the year's rent [h). But the ground landlord of a houfe 

is not entitled to a year's rent on an execution againft a 
(0 Stra. 7 7. under-Ieffee (r), and the landlord muft demand the arrears 
(^) B. R. H. before the goods are removed, or it will be too late (^). 
iVccrcWms. ^8. By 1 1 Geo. 2. r. 19. § 15. " Where any tenant for 
39a. ^* life fliall die on or before the day on which suiy rent was 

^^' *^b ' ^^ referved upon any demife which determined on the 
352. * ** death of fuch tenant for life, the executors or admini- 

** ftrators of fuch tenant for life may, in an a£l:ion on the 
*^ cafe, recover of the under-tenant s^ if fuch tenant for life 
** die on the day on which the fame was made payable, the 
*^ whole ; or if before fuch day, then a proportion of fuch 
** rent, according to the time fuch tenant for life lived of 
'* the laft year, or quarter, or other time in which the faid 
** reht was growing due, making all juft allowances." 

II. At what Place Rent is to be paid* 

Co. Lit. tou 29. Rent is regularly due and payable upon the land 

* BL Con. from whence it iffues, if no particular place is mentioned 

' in the refervation ; but in the cafe of the king the payment 

Cro, Eii«. vci\A be either to his officers at the exchequer^ or to his re- 

■462. ccivers in the country. 

15yer«7. j^^ If 
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36. If a ieflee, or tenant for yearsy be bound m an ob* 
ligation for the payment of his rent prccifcly at a day, it is 
his duty to feek out the leiTor, or landloird^ and tender him 
the rent 5 but if Ae bond be to perfbrm the covenants in 
the leafe, he may then tender his rent onr the land, unle& 
fonie other particular place be mentioned for the payment 
thereof ; ahd the demand ih fuch cafe muft be made at the 
|)articufer place of the land, whetci by the terms of the 
leafe tiie rent is appointed to be paid- 

Illt At what Time Rent fecomes due*. 

3it Rent, in ftri£hiefs, is demandable and payable be- « SI. Con* 43. 
fore the time oifun-fet of the day whereon it is refcrvcd, ^c^^'*/^' 
though fome have thought it not abfolutely due till mid" , ch. Prtc. 
night : For it is faid, that if the teifordie before midnight, S55* 
his heirs f and not his executors^ Ihall have the rent. On a * *^<*"« Abr. 
leafe for a certain number of years, rendering fuch a rent ^^^^ ,|^, 
to be paid by equal portions during the iermy it fhaU be paid 
yearlyj though that word he; omitted : So if made payable 
at the ufual feafts, without faying which, it fliall be con- 
ftrued at Michaelmas and Lady^day \ or to be paid quar*' 
terfy, it ihall be paid every quarter, though the quarter do 
not end at the ufual feafts ; for where there are fpecial 
days limited for the payment of rent in the leafe^ the rent 
muft be computed according to the day of payment thereof, 
and not according to the holding thereof \ but where the re- 
fervation is general, as half-yearly^ or quarterly^ and no fpe» 
cial days mentioned, then the half year or quarter muft b^ 
computed according to the holding* 

32. Every quarter's rent is confidered in law as a feveral 
debt from the Ieflee to the leffor, for which the leflbr may 
diftrain, or bring diftinft aftions of debt for each quarter's 
rent due and in arrear. 

33. On a demife, rendering retit ^t Michaelmas^ ot lb toCo. IS7. 
many days after, the Ieflee is not bound to pay it until the ^^^^ ^^^ ^* *^ 
laftday, which is the legal time of payment 5 but he may y^'J**^'"-^' 
pay or tender at any time on Michaelmas-day y or before the 

day's elapfe, and the leflTor ought to accept it. On a leafe 
with a ciaufc " that if the rent be behind, or unpaid for 
the fpace oi fifteen days (more or lefs) after any of the 
feajl daysy then fuch leafe to be void ;" in this cafe, if 
the time limited \it fifteen daysj the tenant fhall have thirty 
days after any of the iAi^feaJl^ to fave his leafe and pay his 

F 2 rent I 
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rent ; but if it be " that if the rent be behind, or unpaid 
*^ for the fpace of fifteen days next after either of the faid 
" feaft days or days of payment," in fuch cafe the leifee 
or tenant has h\xt fifteen days only allowed him, 

34. In payment of rent at a certain day, the leflee or 
tenant has all that day, and until nighty to pay the fame ; 
but if tlie rent is a large fum, he ihould have it in readinefs 
before fun fety that the leiTor or landlord may have day-light 
enough to count it by ; for he is not obliged to take it by 
candle-light. 

35, The tenant may tender his .rent on any part of the 
premiffes to his landlord on the laft day of payment ; which 
tender will fave him the condition of his leafe, though it is 

' not the moa nofcrious fl^QCn 

IV, Of ibe Demand of Rent. 

Coodright v. 36. An aftual demand of rent is indifpcnfably nccef- 

Catcn Mich. izxjy bcforc a landlord can ^-^if^rthe prcmiflts for the mn-- 
PougL^ilc. paytnent of it, unlefsthe neceility of fuch demand is waived 
Co Lit aoi, ^y ^^® exprefs agreement of the tenant, and unlcfe by 
Cro. jac. 145. ftattite 4 Geo. 2. c. afi. §2. where fix months rent is in 
5 Com. Dig. arrcar, and there is not a fufficient diftrefs on the pre* 
*^®' miffes : For in all cafea of afubjeci where an eftate is upon 

condition to be void for non-payment of rent, the condi- 
tion will not be broken if the rent be not demanded. 

Hob. I©?. 3 7. Bat where the remedy for the recovery of the rent is 

m"^"*88 3« by diftrefsy and not by re-entry for non-payment y there needs no 

a Roll. Abr. demand previous to the diftrefs, although the tenant has 

4*6' agreed that if the rent be behind, being lawfully demanded^ 

4 Bac. Abr. i^^^j ^j^^ j^^^'^ ^^^ diftrain ; for the leffbr uotwithftanding 

fuch chmfe may difrain when the rent becomes due. 

38. A man making a leafc for a certain number of years, 
at a rent payable to him and his heirs, on condition that, if 
the rent be behind, or unpaid for the fpace o{ forty days 
after tlie day appointed for payment thereof, that then tlie 
lefTor or landlord, and his heirs, arc to re-enter 5 and after 
- demand made of fuch rent by the lefibr or landlord, he dies, 
and his heir, in confequence of the condition, re»enters 
fuch re-entry is lawful : But had the leflTor or landlord died 
after the fajl day^ and before the foriy daySy and bad not 
demanded the rent, and his heirs had demanded the fame 
on the fortie^^o day, and, - on non-pay-ment, had entered, 
in fuch cafe the rc-^ntry would not have been lawful. 

39. If 
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39. If a leffor or landlord wifli to take advantage of a re- 
entry for non-payment of rent, the perfon who demands 
the fame muft be careftil not to demand a penny more or 
lefs than what is due : He muft alfo (hew the certainty of 
the rent, and when due, or fuch demand is not good ; nor 
will a re-entry be given, unlcfs the demand be precifely and 
diftindly followed. 

V. Tender and Acceptance of Rent. 

40. A TENDER is an offer to pay a ^^^/, or to perform a 5Bac.Abr. 1. 
duty ; and if refufed^ may be pleaded in bar of any adiion for 

not payment or non-performance ; but it is not enough for 

the perfon who intends to make a tender, to fay ** I am 

ready to pay the debt," or " to perform the duty •," for he j Leon. 71. 

muft make an a£):ual offer to pay the one or perform the * J^*' ***• 

other. A tender fhould be in the current coin of the king- j^ Mod. 353, 

dom; although a tender in bank notes is good, if not fpC' 

daily objefted to on that account at the time (a) : It (hould W ^l^^^^.\ 

alfo be of the whole rent due, without any deduction of taxes Tcthi ^o G*eo7 * 

or aflfeffments, or any other charge whatfoever : But by the 3. in the Cafe 

land-tax aft {b) the tenants are required to pay. fuch fums Rg^j'***" '^' 

of money as fhall be rated on the premiiTes, and to deduft .^v * ^ ^ 

fo much of the fame out of their rents as the landlord c. 3. f 15/ 

ought to have paid ; who is diredled to allow the fame upon 

the receipt of the rent ; fo that the land-tax receipts may 

now be tendered in part payment. The landlord of a term, 

if he accept the rent fo tendered, fhould fee that the money 

is not bad, or deficient in weight, for if he accept it, he 

thereby bars himft^lf from any remedy by re-entry. 

41. Acceptance is a taking in good part, and as it TermetdeU 
were an agreeing to fome aft done before, which miglit ^^' ^' *' 
have been undone and avoided if fuch acceptance had not 

been made : Thus although a leafe may be made voidable by 
the latches or default of the lelTce, in not paying his rent 
according to the covenants therein contained, yet it can 
only be rendered void by the aft of the leffor, that is by his 
entry ; but if the leffor after fuch non-payment at the day, 
and before re-entry, accept the rent, that which was before 
voidable becomes by fuch acceptance a good leafe. So alfo Co. LU. an. 
if a leffor once accept rent from the aliignec of the term, ^'°- *^''*- 553- 
knowing of the affignmerit, he cannot afterward bring an rRoii. -Abr. 
aftion of debt againft the leffee for rent due after the aiiign- ,475. 
ment} the leffor, however, or his afEgnce, may bring an ^'^' J*^- 39^- 

■ F 3 * aclion 
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ad:ion of covenant againft the firil lefiee on his covenant, for 
payment of rent. 

42. A leaie, with a provifo that in cafe of non-payment 
of the rent the lefTor or landlord may re-enter, in ihis cafe, 
if the lefibr or landlord diftraini he lofes his right of re* 
entry ; but h^ may accept the rent of the leflee or ten^tj 
and yet reenter : But if he receive the fucceeding quar- 
terns rent, he cannot then re-enter ; for this aft of the lef-^ 
for or landlord purges the lefiee or tenant of his breach,^d 
re-eftabli(hes his leafe* 

43* On a leafe conditioned that the leilee or tenant (hall 

do no wafle, if he commit wade, and the lefibr or landlord 

afterwards accept the rent, he waives his right of re-entry* 

If it had been conditioned that if he committed wafte 

his eftate ihould ceafe, in that cafe, if the leffee or teqant 

' commit wafte, no acceptance of the rent afterwards will 

make the leafe good, 

Dde oii tht d«« 44, The mere acceptance of rent by a landlord^ for occu-t 

**'« ?f-^^****'^ nation fubfequent to time when notice to quit expired, is 

V. Batten. * r • r ir • 1 r 1 11 1 rr^ 

Hilary 15 Geo* uot 01 itlelf a waivcr ou the part of a landlord of fuch no- 
3; tice, but it is to be l^ft to the jury, quo animo^ the rent 

Cowp. H3* was received. 

By Afton and 45* Acceptance of (ingle rent is a waiver of the double 
]^.jj^» J****'*** rent given by the ftatute 4 Geo* 2^ c. 28.5 and acceptance 
II . |, 147. ^£ ^^^^ ^£^^^ ^^ forfeiture of the leafe, by the fame ftatute, 

feems to have been held a wsuyer of fuch forfeiture^ for it 
is a penalty* 
Cioodright en 46. If a IcflTce covei^nt not to underlet, without the con-? 

David. ]^after entry, in a cafe of a breach ; acceptance by .the lejfTor of the 
18 Geo. 3. yent due after the condition broken, with full notice, is a 
<>*'?• "S* waiver of the forfeiture. 
Roe V, Harri- 47, The leffor's receiving rent after the leafe has become 
fonEafterTerm forfeited, is HO waivcr, unlefsthe forfeiture were known tq 

aS Geo. 3. ■• . , . 

a Term Rep. him at the titoe. 

VI. Of Nonpayment of Rent» 

^ # 

48. On the non-payment of rent at the day it is due, 
the law hath fumi(hed landlords with feveral methods 
of recovering it, according to the circumftances. of each 
cafe. The moft ufual methods are, ift. By dj/lrefsj of 
which we (hall treat In the enfuing chapter. 2d. By ac- 
tion of djebt^ for breach of the exprefs contract. . 

.2 49. Debt 
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49. Debt lies, by the common law, for arrears of rent Co. Lit. 47. 
referred on a Icafe for years or at will : So alfo it lies after i c© a«'* 
entry for a forfeiture on condition broken, to recover the 
rent due before : So alfo if the leafe be with a nomine pctna^ Co. Ut. 16s. 
it lies to recover the penalty* By 32 Hen. 8, c. 37. debt iRoli. Abr. 
lies by an executor or adminiftrator of any perfon feifed of ^^^* 
a rent-fervice» rent-charge, rent-feck, or fee-farm rent, in 
fee, in tail^ or for life of another, againft him that ought 
to pay the fame, his executor or adminiflrater. By 8 Ann 
c 14. any perfon having any rent due on any leafe for lives, 
may bring debt for the fame, although the leafe for life be 
continuing, in the fame manner as. if due on a leafe for 
years, which they could not do at common law : And by ^ q^^^ j^j 
8 Ann. e. 14. and 5 Geo. 3. c, 17. a£fcion of debt may now 636. 
be brought at any time to recover even a freehold rent on 
a leafe for life, t^c. Thefe aflions lie, though the tenant 3 Bi. Com. 
never entered on the premifles ; but they cannot be brought *5** 
in the court of confcience in London, nor in the court of re- ^^^l^- *45« 
quefts for the Tonver hamlets \ Alfo by 11 Geo. 2. c. 19- 
where the demife is by parolj 6r written agr/ementf and 
not by deed, the landlord may recover in an aftion on the 
cafe 2l Teafonable fatisfadlion for the ufe and occupation of («) See the «ll 
the premifles fo held and enjoyed (a). ^^ P* *• ^' '*' 

50* Bankruptcy is a plea to an a6l:ion of debt on the red" iTerm Rep, 
dendum of a leafe ; But qt4arey whether it is to an adlion of *•• 9»* 
covenant for rent. 

VII, Of Notice to quit. 

51. Ali- demises, where no certain term is mentioned, Mr, Seijeant 
are held to be tenancies from year to year, which neither Treatlf'oa* 
party can determine without reafonable notice to the other; ejeamenti. 
This notice in moft cafes is Jioi months preceding that part of ^'i}'^ 
the year when the tenancy commenced, and therefore it ,^y/ *"' 
hath been holden that half a year's notice to quit pofleflion Throgmorton 
muft be given to fuch tenant before the landlord can main- J* ^** u*^?*'* 
tain an eje£fment\ and it muft be half a year's notice, for a'oeo. 3. 
fix months notice is not fufficient {b). (h) Per Bul- 

lae Juftlce. 
I Term Rep. 163, 

5a. But if the tenant has attorned to fome other perfon, Fofter «. 
ordoncfomeaft difclaiming to hold as tenant, or where 2f,ji'''^^'^* 
the pofleflion of the tenant is adverfe, in thefe cafes no notice 3 wuf. 15! 
is neceflary : And the fame law will apply to the executor 
of fuch tenant* 

F4 53* ^^^ 
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53. But after the expiration of a' lease for a certain 
term, the tenant continuing in po(re(I|on is deemed a tref- 
pafler, and therefore an eje&ment m2iy be brouglit without 
any notice to quit 5 for the leafe endinig on a precifi day^ or 
at a particular period, both parties are equally-apprizsed of 
the determination of the term ; and it is of Gourfe at an 
end, unlefs the parties come to a frefh agreement. 

54. So a mortgagee need not give any notice to quit| if 
he mean only to get into the receipt of the rents and pro- 
fits, even though the mortgage be fubfequent to the 
leafe -, but in fuch cafe he will not be fuffered to tiirn the 
tenant out of pofTeffion. 

5 5 . But where a tenancy from year to year commences, 
previous to the premifles being mortgaged, or to a grant of 
the reverfion, the mortgagee or grantee mud give the tc-» 
Aant fix months notice to quit before the end of the 
year. 

^6* A notice in the alternative is fufficiently valid to 
found an eje6tment upon, viz* to quit at the end of fix 
months or pay double rent — fo alfo, a fecond notice to quit 
at the expiration of the leafe delivered to the tenant after 
the expiration of a firft notice to quit on a fubfequent day, 
or pay double rent, has been held to be no waiver of the firft 
notice or of the double rent which has accrued ynder it« 

/ 

57. At a meeting of eleven of the judges ^among whom. 
were Lord Mansfield and Lord Chief Juftice De Grey, 
a conference was had on the motion of Mr, Juftice Gould 
what notice was neceffary to be given to a lefiee at ivitl to 
quit pofleflion before a leflbr at will could have title to 
bring an ejeftment, and recover pofleflion i and it was their 
unanimous opinion, that in all cafes of leafes at nvill oi 
farms of lan4 to hold from year to year, and fo for as long 
time as both parties fhall pleafe, that before the landlord 
can have title to bring ejeftment againft the tenant at will, 
he muft give the tenant haifa-yeat^s notice to quit pofleflion 
of the farm: And they held the like law as to houfes (a) 
let at will, unlefs there be fome ufage or cuftom, in the 
place or diftrid where the houfe is fituate to give a porter 
or other kind of notice to quit. 

58. On a demife from ycarto year commencing on the 
loth of OSiobery the tenant died on the 27th oijuguji follow- 
ing. The landlord -eave notice on .the. 9th of September to the 
executor to quit me premifles at the endofihejerm* The 

court 
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court held clearly that,- in a common cafe it would not be 
fufficient notice •, and Lord Mamjield ftrongly inclined that 
as regular notice had not been given the executor might, in 
this cafe hold the farm another year. 

59. Where one in remainder, after the expiration of an Muifatrojd'i 
eftate for life cfave notice to the tenant to quit on a cTertain ?*J: t>e»ore Mr, 

t y r ^ y ilir \ r 1 J UltKC Black* 

day, and atterwards accepted halt, a years rent, iuch ac- Aune, atYork 
ceptance, bfeing only evidence of a holding {rom year to Aflifci, 1774. 
yeoTy is rebyitted by the previous notice to qinty and tlierefore 
fuch notice remains good, although it was not half a year*s 
notice^ ending on the day the tenancy commenced. 

60. A tenant from year to year may prove, in an aflion Duncomt*i 
of eje<9:ment, that the time the term commenced was dif- ^*^* S?**'** u 
fierent from the time to quit mentioned in the notice ; but atOoitdhall. 
a notice to quit at Lady-day fliall be admitted as prima facie 

evidence of a holding from Lady-day to Lady-day (5), until («) Via* me* , 
the contraiy be ihewn j and fo from any other of xh&feafi *"^* *'* **• 
daysy ox oth^r commencement of a demife. Penrud4«ck vj 

HarrU, bcfora 

Mr. Baron Eyre at Darchcft'er Aifiset^ 1714* 

♦ 

61. A perfon took a houfe under a parol demife on the ^'^%^^ ▼• Dtf- 

. lev T after 

1 1 th Alay^ 1 7 8 1 , the rent to commence from Midfummer 'y^^^ ^5 q^^ 
following. On the 26th March^ 1 7^5* ^he tenant was 3. 
ferved with a notice to* quit on the 29th September follow- 
ing. The queftioh was, Whether the rule which requires 
half a yearns notice to be given to a tenant at will, alio re-»^ 
quires that fu^h notice {hould expire at the end of the year ; 
and the court held that it muft fo expire with the end of the 
year. 

62. The cafe of lodgings depends upon iht particular con^ 1 Term Rep. 
traB under which they are taken, and is an exception to the *^3' 
general rule : The agreement may be for a month, or lefs 

time, and then a much {hotter notice to quit would be fuf- 
ficient, where the" tenant has held over the time agreed upon. 

63. Where an infant becomes intitled to the reverfion of Bakfrv. 

an eftate leafed from year to year, he cannot ejeft the te- White, 2 Tera 
nant without giving the fame- notice as the CM^iginal leffor *'* '59* 
mud have given. 

64. By the cuftom of London a tenant at will under the Bic. Abr. 689. 
yearly rent of forty Jhillings fhall not be turned out without 

a quarter's warning ; and a tenant paying above forty {hil- 
lings yearly is not to be turned out unlefs half a year's 
warning be given : and in all cafes when the rent is made 
p^ydhlc h^alf yearly there mu {I be half a year's notice to 
quit. 
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VIII. Of holding over J and double Rent. 
If thetenant ^5' % 4 ^^^' ^* ^' 2^* " ^ ^"7 ^^"^"^ ^^ 1*^ ^ 

•frer notice '* years, or other perfon who fliall come into pofleifion by, 
frow hit Ujid- cc fjQn^^ Qf under him, fliall wilfully hold over any kdds 
hold over,' he " ^^^^^ thc determination of fuch term, and after demand 
fliall be liable ** made, and notice in writing given for delivering the pof- 
unt? '*"** " ^^^^^^ thereof, he fliall, for thc time that he fliall fo 

** hold over, pay double the yearly value thereof; to be re« 
•' covered by aftion of debt in any court of record." 
Tenant fiTCf 66. By II Geo. 2. r. 1 9. § 1 8. " If any tenant fliall 

iind?fuiwerds " S^^^ notice of his intention to quit the premifles at a time 
hoMiagofer, *^ mentioned in fuch notice, andAallnot accordingly de- 
becomet there* « Uyer up the pofleflion at thc time in fuch notice con- 
doulu rent,^^^ *^ taincd, he, his executors or adminiftrators fliall from 

** thenceforward pay double rent ; to be recovered in like 
** manner as the fingle rent." 
% Br. Rep. 67. The notice to quit under thefe ftatutes, muft be pre* 

'^75' vious to the expiration of the leafe. 

1 Bl. Rep. 53|. ^S- ^ /^r^/ notice to quit, by a tenant on a parol leafe^ is 
* fufScient within the meaning of the ftatute 1 1 Geo. 2. 
c. 19. 
Loft Rep. »76. 69. If an a£lion be brought on thc fliatutes for double 

rent, for two years holding over, thc jury may find 
for fo much as, upon the evidence, the tenant appears to 
have over held beyond the term, provided they find not 
beyond what is laid in the declaration. 
Vwgl €68. 70. In an a£kion on the ftatute 1 1 Geo. 2. c. 19. for 

double rent, if the plaintiff declare on a demife for three 
yearsy and prove a leafe from year to year, it is a fiital va- 
riance. 

Form of Notices to quit Premises. 
A landlord*! y j, SiR, I DO hereby give you notice to quit the houfc 

nan" ^° * **' *"^ garden you hold of me, fituate at ,. in the 

county of , at the yearly rent of pounds /w 

year, on or before MidfumnUr'-'day next. 
Dated the day of , 1787. 

Yours, iic. 
I. //• landlord of the faid premifes. 
To 7*. T. the tenant thereof, (a) 

(41) NoTK : The notice or warn* I is in po(refiioB of the premiflfei^ but 
in^ to oak muft be in writingi and I outicn nocd not be ftaoped. 
it mull oc directed to the tenant who I 



- 72f Sir, I beteby give you warning of quitting yow ^ ««"*»t*« no- 
houfc on or before ^ady^y next, of which be pleafcd to li'rS toSl'hu' 
take notice. Dated the day of 9 17B7. premifei. 

From your humble fervant, 
i D.C. 

To Mr. G. M. the landlord of the premife^. 



73. I DO hereby give you notice to quit poffeflion of Awirninfftom 
(here defcrihe the premt/es particularly^ whether leafei lodgings ^ h/g^t/Jalit S 
chambers 5 farm or lands ^ i^c.) fituate in the parifh of , quit poflVffion i 
now in your own poflcflion, or in the poffeflion of , |? ***• commoo 
fas the cdfe is) which you hold at will, or by virtue of an 
agreement or leafe, {as the cafe is.) Dated the day of 
. Witn^fs my hand this day of » 

1787. 

A. B. landlord, or C. agent for the 
faid Mr. -<^. B. legally authorized. 
To Mr. J. S: the tenant, Thcfe. 



74. Mr. J. H. I hereby give you notice to deliver up la another 
the poffefEcn toMr. Tl .JF. of the meffuage or dwelling- ^^'"■» 
houfe, with the appurtenances, which you rent of me in 
, in the county of , on Lady^ay next. 

Dated this day of , 1787. 

Tours, iflc. 

D.C. 
To Mr. J. H^ the tenant, Thefc. 



75. To Mr, jF. G. I hereby demand of you, and give A notice to t 
you notice that you are to deliver up the poffeffion of the - *^"""' *''^*j'" 
nouie with the appurtenances, m the parilh of , m fion $ or, on k« 

the county of , now in your own occupation, to ^«f»U »<> p«y 

Mr. A. B. your landlord, at Lady-day next enfuing the date ^^''*'^* "'**• ^*' 
hereof ; and in default of your compliance therewith the 
faid A. B, dtth and will infift on your paying unto him from 
tlienccforv/ard, for the fame, the yearly rent or fum of 
pounds, being double the former rent or value thereof, for 
fo long time as you (ball detain the key, and keep poffef- 

(a) Thit notice it under tbe fta- | 283 and' 624, the Cafes of Mofa-v. > 
tate 4 Geo. 2. c. »S,<^Scc Douglas I Oallimorcy and Biadbury v. Wright. 

": lion 
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fion of the faid premifes over the faid notice. Given un-^ 
der my hand this day of , in the year of our 

Iiord 

N. M. agent for the faid 
Mr. J. B^ legally authorized. 
To Mr. -F. G. die tenant, Thefe, 



t^w 



CHAPTER THE SEVENTH, 

The Law of Dijirefs for Rent. 

I. *A DISTRESS is the taking of a perfonal chattel 

£\^ out of the pofTeffion of the wrong-doer into the 

cuftody of the party injured, to procure a. fatisfaftion for 

the wrong committed. It may be takeii for neglefting to 

t«) Bro. Abr. j^ fyj^ jj^ ^^ lord's court, (a) or other perfonal fervice 

(/)Co.Lie. 46. (b)y for amerciaments in a court leet, but not in a court 

(c) Browol. 36. baron ; (c) where a man finds beads wandeiing in nis 

grounds damage-feafanty that is doing him hurt or damage 

by treading down his grafs or the like ; ^and for feve- 

ral duties and penalties infiifted by divers afls of parlia- 

{i) ^ Ann c. 10. ment {d). But the moft ufuai injury for which a diftrcfs 

for affeflments j^j^y \^ taken, and to which our prefent enquiries will be en- 
made by com- .•; r y • \ e r r 1 

miffionof tirely confined, is mat of non-payment of rent, for, al- 

feweri : and by though by thc common law this remedy was not incident 
forSe'w) ** ^° every fpecies of rent, yet, now by the 4 Geo. 2. r. 28. 
tax. all material diflind^ion between tbem is aboltfhed, and we 

may Idy it down as an univerfal principle that a distress 
may now be taken for any kind of rent in arrear, the de- 
taining of which, beyond the day of payment is an injury^ 
to him that is intitled to receive it : And we fliall confider^i 

1 . Who may or may not diftrain* 

2. Of what things a dlJlrefs may he taken. -<*- —u 

3. At what time the di/irefs fhall ho taken. 

4. Where the dijirefs foall he made. ^ 

5. How a dijirefs Jhall he difpofed of hy the common law. (j 

6. How the g^ds diflrainedfhall he difpofed of BY STATU TE, 

7. Of irregularity and excejfive djlrefs. 

8. Of refcuing a dijirefs \ and 

9. Of the landlord's remedy where there is not fuffcient /# A 
iiflrain* ^ / 

/6 . ^tcedeids ^ — - — ^ 
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1. Who may or may not dijlrainfor Refit,, 

a. By the common law the eurccutors or adminiftrators ExecutoRorid- 
of tenants in fee-fimple, fee^:ail, and terms of lives of »>n»ft"tof« 
rents fervices, rent charges, rents feck and fee farm had Jl^t due Ui"the' 
no remedy to recover the arrears of fuch rents as wer^ due lifetime of the 
in the life-time of the teftator or inteftate, nor could the ^^^ ^ '**' 
heir or reverfioner diftrain or have any adtion for the fame^ 
It is therefore enafted, by 32 i/M. 8. r. 37, " That the 
•* executors and adminiftrators of every fuch perfon to 
** whom any fuch rent or fee-farm ihall be due and not 
•• paid at the time of his d^ath, to diftrain for the ar- 
•• rears of all fuCh rents and fee-farms upon the lands^ 
•*• tenements or hereditaments which were charged with 
** payment of fuch rents and chargeable to the diftrefs of 
" the feid teftator fo long, as the faid lands, isfc. .ftxall con- 
** tinu6, remain and be in the feifin or pofleffion of the 
** tenant in demefne who ought to have paid the faid rent/' 

3. By 32 Hen, %, c* 37* / 7- " Any huiband having a hufband wh* 
** in right of his wife any eftate in fee-fimple, fee-tail, or " Undiord or 
" for term of life of, or in any rents, may after the death j^ Hghtof*hf/ 
** of his wife, or his executor or admintftrator have an ac- wife or his per* 
*« tion of debt againft the tenant who ought to have paid ^^V^ reprefen- 
** the fame his executor or ad rainiftra tor, or alfo the faid tn\uu(vtrhtt 
** hufband, after the death of his wife, may diftraitiy for dctth, jrc. 

•* the faid arrears in the fame manner and form as he C0.Lit.35i. b. 
** might have done if his faid wife had been then living." 
And by the fame ftatute the fame power is given to tenants 
per autre vie to diftrain or bring debt for the rent arrear dur- 
ing the life of ce/lui que vie. 

4. By 17 Car% 2. c. 7. In all cafes. Where the value Landlord! may 
•* of the cattle diftrained fhall not be found to be of the <J*'ftfa*»» twice 
** full value of the arrears diftrained* for ; the party to ^' *"* *"^ 
*' whom fuch arrears are due, his executors or adminiftra- 

** tors may diftrain again for the refidue of the faid arrears," 

5. By 8 Ann c. 14. 7^ 6. • ^ Petfons having any rent Landlord! or 
•* in arrear or due, upon any leafe for life or lives or for ^^^^^ "»*y '**'^' 
<< years or at-will ended or determined may difrain fcr Month's ?flcr^'''* 
" fuch arrears after the determination^ of the faid refpec- the determina- 
** tive leafcs in the fame manner as they might have done tion uf the term. 
'^ if fuch leafe had not been determined." Provided that 

** fuch jdiftrefsr be made within fix months, after the deter- 
** mination of the leafe, and during the continuance of 
*^ the landlord's title and tenant's poiTeffion, 

; 6. By 
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6. By 4 Geo. 2* f . a8. / 6. ** Chief leases Tor lifi or 
" years may be renewed without tht under leases which 
" are derived out of the (aittc, being furrendorcd, and 
" tlie like d^Ire/s or entry may be had as if th? former 
^ chief leafe had been ftill kept on fbot and continued, or 
« the under leafes^ had been renewed under fuch new prin- 
" cipal leafe.'* 

. 7, By 1 1 Geo. fz. c. i^* /• i» " In cafe any tenant or 
" leflec for life or lives, term of years^ at will, at fufier^* 
*< ance, or othetwife, of any mefluages, lailds^ tenements^ 
<< or hereditaments, upon the dc^mife or holding whereof 
f < any rent is or fliall be ref<irved, due, or made payable^ 
<* (hall fraudulently, or clandeftinely convey away, or 
<< carry off or frdm fudi premifes, hiS or her goods or 
<< chattels to prevent the landlord or lefibr, from diftraining 
*^ the fame for arrears of rents fo referved, due, or madi- 
^* papble; it (h^ be lawful to and for every landk^rd or 
<* leflbr, in England^ or tltlj pcrfen by Jhdin ot her for that 
** purpofe lawfully empowered, within the fpace of thirty 
<< days next enfaing, fuch conveying away or carrying 
'* .oiF fuch goods and chattels to take and feize fuch goods 
^^ and chattels wherever the fame fhall be found as a diftrefs 
** for fuch arrears of rent \ and the fame to fell or other- 
^^ wife dif|k)fe of in fuch manner as if the faid goods and 
*^ chattels had a£^ually been diftrained by fudi leiTor or 
*^ landlord, in and upon fuch premifes for fuch arrears of 
" rent. 

8. ** Provided alwa^^s, that no landlord or leiTor or any 
other perfon entitled to fuch arrears of rei^t {hall take or 
feize any fuch goods or chattels as a diflr^s for the 
<' fame whieh fhall be fold bma*fide^ and for tt valuable con- 
iideration before fuch feizure made to any perfon not 
privy to fuch frjiud.-^BuT by the fame ftatute, if any 
'^ fuch tenant or lefiee (hall fo fraudulently remove his 
<^ goods, he, and every perfon aiding therein (hall forfeit 
and pay to the landlord from whofe eftate fuch goods 
were fraudulently carried off, dwble the vedue of the goods 
'< fo conveyed away to be recovered by a£Uon of debt in 
any of the courts of Wejhninjler^ Great Sefiion of Wales^ 
&c. — And where the goods and chattels fo carried 
<< off ihall not exceed the value of fifty pounds the land- 
lord or his bailiff, fervant or agent may exhibit a com- 
plaint againfl fuch offender before two or more juf- 
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•* tices of the peace o( the fame county, refiding near 
•* the place where fuch goods .and chattels are rcmov- 
** ed, or near the place where the fame were found, not 
** being interefted in the lands or tenements whence fuch 
** goods were removed, who may fummon the parties con- 
*' cerned, examine the fadl and all proper witnefTes upon 
** cath, or affirmation^ and in zfummary way determine whc- 
•* thcr fuch perfon bp guilty of the ofience, and to in- 
** quire into the value of the goods and chattels fofraudu- 
** lently carried off or concealed, and upon/ull proof o{ the 
** offence by order under their hands and feals, Ihall ad- 
** judge the offender to pay double the value of the faid 
^^ goods and chattels to fuch landlord or landlords, his, or 
** her bailiff, fervant or agent, at fuch time as the faid 
^^ juftices fhall appoint^ and in cafe the offender, having 
^f notice of fuch. order, (hall reCgn or neglef): fo to do, 
^' may and ihall by warrant under their hands and feals 
** levy the fame by diflrefs znd fale of the goods and ch^t- 
** tels of the offender, and for want of fuch ' diftrefs may 
** commit the offender to the houfe of correction, there to 
** be kept to hard labour for fix months, unlcfs the money 
** fo ordered fliall be fooner paid. 

9. " Provided also. That any perfon may appeal to the Party aggrletrei 
** next General or Quarter Seffions for the fame county, "**^ appc*i. 

** who fhall hear and determine fuch appeal, and give fuch 
** cofts to either party as they fhall think reafonablc, whofc 
•* decermination therein lliall be final. ^ 

10. " Provided also. That where the party appealing Where thtrc ;• 
** fhall enter into a recognizance with one or two fuilicient a recognifamce 
** furety or furcties, in double the fum fo ordered to be „,,t t, executed 
*^ paid with condition to appear at fuch General or Quar- until the appeal 
" ter Seffions, the order of the faid two jalliccs fliall not Redetermined. 
** be executed againft him in the mean time, 

1 1. By 1 1 Geo. 2. c. 19. yi 7. " It is further ena£lcd, A laodloni hav- 
*' That where any goods or chattels fraudulently or clan- '"f * ."S*^^ *• 

,, , rt- 1 1 • 1 1 diftrain may 

•* deitmely conveyed or earned away by any tgnant or break open 
leffee his or her fervant or other perfon aiding or alfifting houfc«, &c. t« 
therein, fhall be put, placed, or kept, in any houfe, J^tfauk^^^^^^ 
** barn, flable, out-houfe, yard, clofe, or place locked up, cured hcrcm. 
•* faflened or otherwife fecured, fo to prevent fuch goods 
*' or chattels from being feized and taken as a diftrefs for 
^* arrears of rent ; it fhall and may be lawful fpr the hmd- 
** lord or leffor his or her fteward, bailiff, receiver, or ether 

" perfon 
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perfon empowered to take and feize^ as a diilrefs for rcutf 
fuch goods and chattels (firft calling to his oir her af- 
fiftancc, the conrtable, headborough, borfliolder, or 
other peace-officer of the hundred, borough, parifh, dif- 
trift, or place where the fame ihall be fufpe6ied to be 
** concealed, who are hereby required to aid and aflift 
•^ therein, and in cafe of a dwelling houfe, oath being alfo 
** firft made before fome juftice of the peace of a reafon- 
ablc ground to fufpe£l that fuch goods oi: chattels are 
therein) in the day-time to brtrak open and enter into 
" fuch houfe, barn, ftable, out-houfe, yard, clofe, ' and 
*^ place; and to take and feize fuch goods and chattels for 
** the faid arrears of rent, as he or ihe might have done 
*^ by virtue of this or any. former aft if fuch goods and 
** cliattels had been in any open field or place.*' 

12. By II Gfo, 2. f. 19. /. 14. ** To obviate dif- 
" ficulties that may occur when the demifes are not by 
** deed, it (hall and may be lawful to' and for the landlord 
" where tlie agreement is not by deed to recover a rea- 
** lonable fatlsfadlion for the lands, tenements or here- 
** ditaments, held or occupied by the (defendant or defcn- 
** dants, in an aftion on the cafe for the ufe and occupation 

(a) of what was fo held or enjoyed and if in evidence 
on the trial of fuch a£lion any parol demife, or any 
" agreement (not being by deed) whereon a certain rent 
" was referved, fhall appear, the plaintiff in fuch aftion 
" fhall not therefore be nonfuited, but make ufe thereof as 
" an evidence of the quantum of the damages to be reco- 
« vered." * 

13. The Lord of a manor may diftrain for rent, fervice, 
or an amerciament in his leet, or for damage feafant ; a 
commoner y or a teriant in ftifferance may diftrain the cattle of 
a ftranger damage feafant \ and fo may any perfon, claiming 
a rent either by prefcription or grant, for rent arrear. 

14. By the ftatute of ufes, the perfon to whofe ufe any 
other man is enfeoffed of lands and tenements may dif- 
train* ' 

15. If fheep are delivered to a fingle woman to dung 
her land and fhe marries, and the hufband commands the 
owner to take the flieep ofi^the land, whorefufes, the huf- 
band may diftrain them damage-feafant. 

16. If a perfon poficfTed of two hundred acres of open 
moor land fells, fifty acres thereof, each party ought to in- 

clofc 
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clofe agamft the otherj and if the cattle of one go into th^ 
land c£ die other, they may be diftrained doing mifchief. 

17. if a perfon make a gift in tail to another, referving 
fealty and a certain rent; and afterwards grant away 
the fealty, referving the rent and reverfion to himfelf ; in 
this cafe he may diftrain for the rent i for the grant of the 
fealty is void, as it cannot be refcrved from the reterfion. 

18. Alfo if a rent be affigned to make a partition or an 
afiignment of dower ecjual, he or fhe to whom the rent is 
affigned may diftrain for the fame. 

19. If a man feifcd in fee make a gift in tail or a teafe ut. fed. §14. 
for life, years, or at will, faving the rcverfion to himfelf, Ct*. Ut, i4«4 
wth a rcfervation of rent or other fervices ; die law gives ^'*' *'"• *5* 
the donee or leflbr, widiont any exprefs provifipn,, remedy 

for fuch rent or fervices, by diftrefs ; but if iht dbtior or 

leflbr rcferve not die rcverfion, he cannot diftrain of cbmnfioft c«, tit. 47, 

right, but he may refcrve to himfelf a power of diftraining, 5 Co. 3. 

or the rcfervation may be good to bind iht leflec by way of * Stand. 303* 

contra£t for the performance whereof the Icffee fhaU havfe 

an a£tion of debt. 

20. If a termor grant or affign over all his tef m, r^n- a tew. f ©. 
dering rent, he cannot diftrain for it : So, alfo. If a ftiah ^**- ^**- *?«• 
feifed in/ee, or for life, of a rent charge, after airrcats itt* Ciift. ^ vviif, 
cur, grant over the rent to another, he cannot diftiain for 37$* 
thefe arrears, becaufe they are by the grant divided froni 

the freehold of the rent. 

. 21. A (herifFmay diftrain the goods of any man at any 4 Co. 50. 
place within his county in another man's houfe or rround ^S*'n ' 1^/ 
« weU as the owner's.- 67*."^ 

22. A bailiff, where a lawful tender of rent has been 
refufed, may not diftrain without the command of the 
landlord ; nor will fuch a diftrefs be juftifiabk if the 
tenant can fupport the tender. 

23. A mortgagee, after giving notice of the mortgage, to Woft v. cm- 
the tenant in poileflion under a leafe prior to the mortgage more, Mkh« 
is intided to the rent in arrear at the time of the notifcc as •^ ^^' ^ 
well as to what accrues afterwards, and he may dijlraih *^* * *^*' 
for it after fuch notice. 

24. On a grant of a fee farm tent << without any deduc- Bradbury v. * 
•* tion^ defalcation or abatement for or in any refpe£t Wright, Hilary, 
«« whatfoever," the grantee is intided to receive the fuH pp^^'elV 
rent without deduf^ing die land t(m\ but he cannot diftrain 

for a fee farm rent, unlefs the caie is brou^ within the 
ftatute of 4 Geo^ 2. c. 28. /• 5. 

G aj-By 



Zz Tbe Law of Dijirejs for Rent^ 

25. By the ftatutc 4 Geo. 2. r. 28. " All and every 

" pcrfon or perfons, bodies politic and corporate, fhall 

" and may have tlie like remedy hy di/lrefsf and by im- 

** poundifig the fame, as are given for other rents by the 

(/i) Vide ante, " faid ftatute (a). 

^^' 26; " And also in cafes of rents feck^ rents of ajfize zni 

** chief rents, which have been duly anfwered or paid for 
** the fpace of three years within the fpace of twenty years 
** before the firft day of the then feflion of parliament, or 
** (hall be hereafter enafted, and also in cafes of rent re- 
" ferved upon leafe." 

27* If a hufband leafe his "wife's land, and the wife 
. ^ . dies without having had iffiie, the hulband cannot diftrain, 
becaufe Uie reverfion goes to her heir, 
Buek!ey v. 2 8 . If a trader, after committing an aft of bankruptcy, take 

Taylor, a houfe, . and agree to pay half a year's rent in advance, 

600*'"' ^*^* -where by the cuftom of the country half a year's rent be- 
comes due oh the day on which the tenant enters *, the 
LANDLORD, after an affignment under the commiflion and 
before the year expires, may diflrain the goods on the pre- 
mifles for half a year's rent ; or if he buy the tenant's^ 
goods at a fale under the commiifion, he may retain the 
* amount of the half year's rent. 

. - -IL Of what Things a Diflrefs may betaken* 

. I. Distresses maybe made either for cattle, trefpaflingand 
doing damage^ or for non-payment of rent, or other duties.; 

2. Diftrefles for rent muft be for- rent in arrear ; and 
therefore it may not be made on the fame day the rent be- 
comesdue; for,if the rent be paid at any timeoftliat day, while 
.the man can fee to count the money, the payment is good, 

3 • A diftrefs cannot be • made after tender of pay^ 
ment ; for, if the landlord come to diftrain the goods of 
his tenant for rent behind, the tenant may, before the 
diftrefs, tender the arrears upon the land; and although the 
landlord have diftrained, if the tenant before the impound- 
ing thereof tender the arrears, the landlord ought to de- 
tain the diftrefs, and if he do not, the detainer is unlaw- 
^ ful ; but if the thing diftrained be impounded, the tenant 

jC^nnot take it out of the pound, although the tendcr.be re- 
fufcd, or. the diftrefs made without caufe j but he mull rc- 
f l<^vy.jf0j: ai^^terjimpoiinding it, it is in the cuilody of the few. 
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4« Diftrefs for rent muft be of a thing whereof a valuable Co. Lit. 47. 
J)roperty is in fomebody, and therefore dogs, bucks, does, 
conies and the like, that ^xtfera natura cannot be diftrained. 

5. Things fixed to the freehold ais part of the freehold. Fixtures tannot 
a^ furnaces, cauldrons, doors, windows, cannot be dif- ^ <iift'*ined. 
trained : But if they are thofe kind of fixtures, which, in 
equity y the tenant would be permitted to take away, quere^ if 
they may not be diftrained. 

6» By the ftatute 2 Will. 2* ^* 5» " Perfons having Corn or hty cut 
** rent arrear on any demife, leafe, or contraft, may feizc ^^l *** **'^"^- 
** and fecure any (heaves, or cocks of corn, or corn loom, 
** or in the ftraw, or hay being in any barn or granary, or 
** upon any hovel, ftack or rick, or otherwifc, upon any 
*' part of the land charged with rent, and may lock up or dif- 
** train the fame in the place where found, In the nature of 
*' a diftrefs^ fo as the fame be not removed to the damage 
** of the owner, out of the place where found arid fcized, 
•* but be kept there (as impounded) till replevied or fold." 

7. But by II Geo. 2. r. 19./. 8. ** Every landlord Cattle on 

** or Icflbr, his fteward, bailiff, receiver or other perfon J^'JT"^ "J*^ 

*^ empowered by him, may take and feize as a diftrefs for 

** arrears of rent, any cattle or ftock of his tenant feeding 

•* or depafturing upon any common appendant or appurte- 

•* nant, or any ways belonging to all or any part of the 

•* preniiies demifed or holden. 

8. ** And also, may take andfcize all forts of com and Anicom or 
^' grafs, hops, roots, fruits, pulfs, or other produdi what- <^**>*'.8«»n 
** foever, which Ihall be growing thereon, or on any SB^diiTrVined^ 
*^ part of the eftate fo demifed or holden, as diftrefs for •«<* t«Jten when 
•* arrears of rent ; and the fame may cut, gather, make, \^ 1/ilf the 
** cure, carry, and lay up, when ripe, In the bam or other barn on the 

** proper place on the premlfes fo demifed or holden ; and pfe«n»''*s, or if 

** in cafe there (hall be no bam or proper place on the pre- ^y^^ ^nioiei. 

•* mifes fo demifed or holden, then in any other barn or 

^* proper place which fuch leflbr or landlord, leflbrs or 

** landlords, (hall hire or otherwife procure, for that pur- 

•* pofe,^ and as near as may be to the premifes— and in a 

** convenient time to appraife, fell or otherwife difpofe of 

** the fame, towards fatisfaftlon for the rent for which 

*• fuch diftrefs (hall have been taken, and of the (Charges of 

** fuch diftrefs, appraifement, and fale, In the fame man- 

^* ner as other goods or chattels may be felzed, diftrained, 

** and'difpofed of; and the appraifement thereof to be 

'' taken, when cut, gathered, cured, and made, and not 

** before. 

G 2 9. «* Provided 
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9. "Provided ALWAYS, that notice of the place where 
** fuch goods and chattels fo diftrained (hall be lodged or 
•* depofited, (hall, within the fpace of one week after the 
•* lodging or depofiting thereof in fuch place, be given to 
*• the lefl'ee or tenant, or left at the place of his or her 
•* abode. 

10. ** And if after any diftrefs for arrears of rent fo 
** taken for com, grafs, hops, roots, fruits, pulfe or 
** other produ£l which fhall be growing as aforefaid^ and 

at any time before the fame ihall be ripe and cut, cured 
or gathered, the tenant or leffee, his or her executors^ 
adminiftrators or afligns, (hall pay or caufe to be paid to 
" the leffor or landlord, leiTors or landlords, for whom 
'' fuch diftrefs (hall be taken, or to the fteward or other 
** perfon tifually employed to receive the rent of fudi lef- 
•* for or leflbrs, landlord or landlords, the whole rent 
•* which Ihall be then in arrear, together with the full 
<^ cods and charges of making fuch diftrefs, and which 
'* (hall have been occafioned thereby ; that then, and upon 
** fuch payment, or lawful tender thereof aftually made, 
•* whereby the end of fuch diftrefs will be fully anfwered, 
** the fame and every part thereof fliall ceafe, and the corn, 
^* grafs, hops, roots, fruits, and pulfe, or other produ6l fo dif- 
*^ trained^ fliall bd deUvered up to the leffee or tenant, his 
** or her executors, admmiftrators, or afligns.*' 

11. By II Geo. 2. r. i^* f 18. Tenants holding over, 
after tliey have given notice to quit, fhall pay double rent, to 
be kviedy tSc. in the fame manner as the fingle rent might 
have been levied, isf^. 

12* No man can be diftrained by the utenfils of his 
trade for rent, as beafts of the plougbj the aye of a car- 
penter, the books of a fcholar, the materials for making 
cloth in a weaver's (hop ; for thefe the law protects under 
a prefumption that witliout them the tenant could neither 
be ufeful tb others nor gain a livelihood for himfelf. 

13. A landlord may, in general, diftrain whatever, he finds 
on his premiflcs, though not the property of the tenant. 
But, for the benefit of trade and ^ommer<:e, fomc things, 
when they belong to third perjons^ are privileged frbiri being 
diftrained, as oxen of the plough, a horfe in a fmifch's 
fhop, a horfe in an inn, facks of corn^ meal in a mill, 
ciodi or garments in a tayloi's (hop, a fack of corn or meal 
in a market, goods on a wharf or in a warehoufe for ex^ 

; portation. 
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poitation^ goods in the hands of a factor, goods 4divered 
to a carrier to be carried for hire, t^c. But it has been de- 
termined, that a gentleman's chariot, (landing at a livery 
ftablc, may be diftrained, for rent due from the ftaUe- jFr«ncif v.Wyar^ 
keeper to his landlord. So alfo a race horfcy {landing in a ,^', , b^]^^ 
ilabJe half a mile from the inn, may be diftrained: And Re^483. 
fo may the houfehold furniture of lodger or an inmate, {a) ^*^*'|*2* * 
If a horfe carries corn to a mill, and is tied at the mill door Cro. eiisTVco, 
during the grinding of the corn, the hoife (hall not be dit » Vent. 50. 
trained; but cattle driving to a market, and by the way put * bw. Abr' t 
into a pafture, may be diftrained, unlefs they were fo taken in nous, 
in by collufion of the landlord.. 3 ^»» a^o» 

14. Things diftrained, damage feafatit^, C2X\xyot be dif- Cc^illt. 47/' 
trained for rent, 

15. I3y the ftatute 51 Hen. 3. c. 4. ''No man (hall be iinft. 133. 
" diftrained by the beafts that go in his land, nor by his ^^Z/^"*- 
*' fheep, but until another diftrefs or chattels be found, ' ' * 34 • 
'* except for damage feajantr This ftatute, therefore, ex^ 

tends only to diftreiTes between landlord and tenant. 

1 6. Cattle^ which are in certain land, by way oi agtjiment^ 1 Roll. Abr. 
may be diftrained for tent ; and generally whatever goods •^^^ 

and chattels the landlord finds upon the premises, whether 3 Bl« Com. 8. 
they in fa£i belong to the tenant or a ftranger, are diftiain- 
ablc by him for rent. 

17. Horfes joined to a cart, with a man upon it, cannot J Veac. ^f. 
be diftrained for rent^ although they may be diftrained for 
damage feaf ant \ but if the man be not upon the cart, the 

cart and horfes may be diftrained for rent. ^ 

18. Things for which a replevin will not lie, fo as to iBttm*iJuAice 
be known again, as money out of a bag, cannot be diftrain- 477* 

ed ; but money in a bag (baled may be diftrained; for tlie 
bag being fealed may be known again* 

19. Where zjlranget'^ beafts efcape into the land, they Lutw. 364. 
may be diftrained for rent, though they have not been *5« **>« ^^*' 
levant and couchant^ provided they are trefpafiers : But, ex- Ld."RiTi i«T'' 
cept in the cafe of an ancient feignory^ if the tenant of the 

land is in fault in not repairing his fences, whereby the 
beafts can^ into the land, the landlord cannot diftrain 



(tf) The goods of a third ftrfin^ to 
be exempted from diibreft, muft be 
0oods in the wty of trade \ and tbere- 
IV>re where the captain of a ihip had 
Unl hit failt, Ire. ^ a fale-maker» 



to lie in hit warehovfe until the ibip 
went out again, was, on the jury 
holding them to- be articles in the 
way of trade, held by LO10 KsM- 
VON exempt from diftrefs, 

^ fiidi 
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fuch' bciafts, though tlicy have been levant and touehmif^ 
unlcfs he have caufed notice to be given to the owner, and 
the owner fufFer them to remain there afterwards, 

' 20. If a man hath common for ten cattle, and he put in 

more, the furplufage above ten may be taken damage feafant. 

31. \i A. tenant in common with B. and C leave his 

third part, the cattle of B. or C or any depafturing by thdr 

licence, cannot be taken for rent by A. 

22. The anchor and fails of a (hip, are diftrainable for 
port duties ; but the tackle of a (hip is not diftrainable of 
common right for toll\ but by cuftom it may; the law 
making a difference between the diftreflcs which are allowed 
for rent^ and for a toll \ nor can a diftrefs be made for the toll 
of goods fraudulently fold out of a market to avoid the toll. 

23. On a leafe of tithes, rendering rent, no diftrefs can be 
made of the tithes, becaufe the tithes are the things leafed. 

24. If cattle, after they are diftrained, are put into an 
open pound, and there die ; the perfon who diftrained, may 
bring his a£lion for the rent; or may diftrain again ; and if 
they are ftolen thereout, he has the fame elefkive remedy. 

25. A mill-ftohe cannot be diftrained, though it is raifed 
to be picked, fo long as it lies on the other ftone, 

26. A perfon cannot diftrain for part of his rent, and' 
make a fecond diftrefs for the remainder; for when a man 
is intitled to diftrain for an intire duty, he ought to diftrain 
for the whole at once, and not for part at one time, and 
part at another ; but if he diftrain for the Nvhole, and there 
is not fufScient on the premiifes, or if he happen to miftake 
in the value of the thing diftrained, and fo takes an in- 
fufficient diftrefs, he may take a fecond diftrefs to com-^ 
pleat his remedy: And, indeed, it is ena6ted by the 
17 Car. 2.^.7./. 4. that in diftraining cattle for rent, if 
they fliall not be found to be of the full value of the arrears 
diftrained for, the party, his executors and adminiftra^s 
may, from time to time, diftrain again for the reiidue of 
the faid arrears, {a) 

27. If a candle-maker, or maltfter, yjfyj'// tlie fingle 
duties, and then become a bankrupt, and is conviBed after 
the affignmcnt of his eftate, the double duties may be dif* 
trained for on the candles, malt, utenfils, and materials, in 
the hands of the ailignees. 

28. On an aft ion of trefpafs for a diftrefs for rent, it 
appeared that part of the things taken was the wife's and 
childrens' cloaths, while they were in bed, which they had 

taken 
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taken off the preceding evening, meant jto put on when 

thcjr got up, and were in the daily habit of wearing ': It 

vras objefted, {a) that thefe .were things that could not be {a) By Mr. 

taken indiftrefs: Lo]giD Kenyon, Chief Jujfice^ faid, that Krflufte. 

this was vexaia quejlio \ and, at common law, fuch things 

could not be diilrained, becaufe it would be unprofitable to 

the common-wealth, as they could not, while a pledge^ be 

laboured ; but fmce the ftatute of William and Mary^ had 

allowed a diftrefs to be fold, the reafon of the common 

law had vanifhed ; and therefore he held them liable to the 

diftrefs. - 

29. On a cuflom, that a tenant may leave his ivay^going Beavmv. Dela* 
crops in the barns of the farm for a certain time after the t*^^' \ ^ 
Icafe is expired, the landlord, although the tenant has -. '* 
quitted the^premifTes, may diftrain the com fo left for rent 
arrear, after fix months have expired from the determina- 
tion of the term, \ \ 
I 

• r 

IIL At what Time a Dijlrefs Jhall be taken* 

1 . A DISTRESS for rent cannot be made in the night, but Co. Lit. 141. 
one may diftrain cattle, damage feaf ant ^ in the night; for L«uh!aii. 
otherwife they might be gone before the morning ; and, 
therefore, no diftrefs, except for damage feafanty can be Mirror, c. «• 
made hcfoTQ f/n-ri/I/igy and zhtxfunfei. f. a6. 

2. A diftrefs for rent cannot be made upon the day on p,, ^ 5,^ 
vrhich. the rent became payable, for it cannot be due until b. %, c. 9. 
the laft hour of that day 5 nor, by the common law, could ^^' ***'• ^^^ 
a diftrefs he made after the le^fe or term was expired, but 

now by S Ann. c, 14. it may be made at any time within eidcinup. 
fix months after. 

3. No diftrefs ought to be made on a Sunday, except for 
damage f enfant, 

4. If a perfon grant a leafe, and after the expiration 
of the leafe, there is rent in arrear, no diftrefs can be made , 
for it, except the landlord's title, and the tenant's poflefRon, 
continue 5 and if a leafe be made till Michaelmasy for one 
year^ rendering rent at Michaelmas^ the landlord cannot 
diftrain before Michaelmas^ at which time his term ended* 

' ' 5. A diftrefs may be made for rent, accrued afttr a Touch vWil« 

notice to quit, has expired ; but it is a waiver of the notice, liogale, Hilary, 

6. By 8 Ann. c. 14./. 6. Goods may be di/haincd for ^^ ***'^' * 
rent arrear, at any time within fix xftonihs after the expira- 
tion of the leafe, 

G4 
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IV. U what JPlaa a Difire/t may ht maix. 

nft. 104. I, Br tbc S* Km. 3. c 2. •' None fliall dijlrain any to 

Lad. ji. « come to his coart, which is out of his fee, or upon whoa* 

" he has no Jurifdi^on, fay reafoa of a hundred or bailt- 

•< wick ; NOB take dUirtffis out of iJie fee or piact where he 

« hath jurifdiQion.' — This ftatute is a declaration of ths 

coounoo law, and means Jitit fervia in refpe£t of Ajtigforj, 

and iiot Juif rral, in r^fpefi of reftdenct % but no di(befs i$ 

prohibited, by this aft, in any place where a perfon hath 

power, or otherwtfe, to dillraln. 

rr« ■ iji. a. By 9 Edto. 2. c. 9. " The Icing's officen, as flieiiffs* 

««6. »■ t (I j,^j others, (hall not take dinrefles in the fee, wherewith 

" chuxchcs, in time paft, haye been endowed ■" but di/fref- 

1 fii may be taken in pofleflion of the church aewly purchafcd. 

[nft.i]t. 3. By 53 //if«. 3.C. 2. " No perfon, except the ki>1g'& 

e kBK.ASr. (I officers, fliall take dillrefles in the iiri^s highway" for 

tii.ianoin- ^^ king's fubjcfis ought to have free pallage, as well to 

fairs and markets, as about their other affairs. 
J ri4c*niir> 4. By iAnn.e. 14. '■' In cafe aay leffee for life or Hits, 
^' " term of years, at will, or otherwifc, of any mefiiiageSv- 
" lands or tenements, upon the demife whereof any rents 
ladiriTdniiT " (hall be rcfenrcd or made payable, Ihall fraudulently or 
"n^c»rr"(S " 'l^ndeflitiely convey or carry off, from fuch demifed pre- 
rili«|.[eDu[^i, " miCIes, his goods or chattels, with intent to prevent llie 
-• '* landlord or leflbr from dillraintng the fame for arreus of 

" fuch rent fo refcrved as aforefaid : It fball and may be 
" lawful for fuch lefibr or landlord, or any perfon or per- 
" Ions by him for that purpofe lawfully empowered, within 
" the fpace oi five daji not enfuing fuch conyeying away, 
" or carrying off fuch goods or chattels as aforefaid, to take 
" and feize fuch goods and chattels wherever the fame fhall 
" be found, as a diftrefs for the faid arrears of fuch rent ; 
" and the fame to fell or otherwifc difpofe of in fuch man- 
*' ncT, as if the fud goods and chattels had ai^ually been 
" diftrained by fuch leffor or landlord, in and upon Tuch 
*f demifed premifes, for fuch arrears of rent ; any law, cuf- 
" torn, or ufage, io the contrary in any-wife notwithlland- 
tng. Fkovidsd, that nothing in this a£i fliall empower 
fuch leflbr or landlord to take or feize any goods or chat- 
tels, as a diflrefs for arrears of rent, which be fold bma 
fide, and for a valuable conftdcration, before fuch feizure 
■aic." 
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1 

j^« By XI Geo* 2.r. 19. If goods be fraudulently con^ Sc^ tin ftitute 
Tcyed off tbc premifles, the landlord may, within thirty »<>'« •' '•»««» 
days, diflrain thttm at the place to which they are fo fraudu- *"** ^' ^ * 
kntly removed. 

6. A djftreft for rent may be mad« in any part of the 1R0U.Abr.67t. 
fauid out of which the rent ifiues, or if a houfe be upon the 5 ^•^ •*• 
land demifed or charged, a diftrefs may be made in the aBM,Abr. m. 
houfe whan the houfe is opm \ fo alfo it may be taken out of 3Com.Di|»ii6. 
a window, but one cannot break open the outer-door to 
dilixain ^ and dierefore it was held by Lord Hardwicke^ 
that the breaking of a |)adlock put upon a barn door, by 
force, in order to diftrain the corn lodged therein, was il- 
legal Y [ay but if the outer-door be open, one may break (<> 9 ^ner*t 
open the inner-door to diftrain. ^^^' '**• 5 >»•« 

7» li land lie in two counties, a diftrefs may be made xRoJl. AbneyK 
&>r the whole rent in either county : So if it be in the hands 
of many tenants, it may be for the whole in the land of any 
tenant •, but if two parcels of land are let by the fame leffor ^t*"^***^* 
to the fame lefiee, by ieparate demifes, and rent due on io4o.B.R.H. 
both, there cannot be a joint diftrefs for both, H5* 

V. How a Diftrefs Jhall be difpefsd if iy the CoiiMON L^i^** 

!• A DISTRESS, by the common law, cannot be fold, Dlftrefimttftbe 
but muft, in the firft pl<icc, be carried to fbme pound, and pounded, 
there impounded by, the taker. A pound, is tithet pound 
cvertf that is, open-head, or pound Cffvert, that is, clofe* 

2. By the fl»tute i & 2 PAiii^ Sc Miry, c. 12. no dif- Cittledrifw 
trefs of cattle can be driven out of the hundred where it is ^^J^d! muft b^to 
taken, unlefs to a pound-overt, within the fame, and pound fvirf. 
within At^ie miles of the place where it was taken ; and no 

fingle diftrefs of goods or cattle (hall b^ impounded in 
feveral {daces, to enforce jfeveral r^/mm, on pain of five 
pounds and treble damages; akd Qone ihatt take above j^^r- 
pence for impounding of any one diftrefs, on pain of Jive 
pounds above the money fo taken. 

3. If a diftrefs of Kve animals, be impounded in a Co. Lit47. 
common poond-ovbrt, the owner muft uke notice of it o!w!n*i«i^*' 
at his peril ^ but if in any fpecial pound-overt, fo conftitut- pyer %%o. 
ed for this particular purpofe, the diftrainer muft give C0.jM.148. 
notice to the owner $ and in . both diefe cafes, the owner^ 

and not the diftrainer, is bound to provide the beafts with 
food and neceftaries ; but if they are put in a pound-covert, 
as in a ftable, or the like, the landlord or diftrainer muft 
feed and fuftain them : A diftrefs of houfehold goods, or 

other 
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other dead chattels, which are liable to be ftolen or damag- 
ed by weather, oii^rht to l^ impounded in a pound-covcrt, 
alfo the didrainer mull anfwer for the confequences* 
(tf jVide r^ft,93. 4. A diftrefs cannot be ufcd or abufed ; for it will make 
SI Geo. a. c. Ynm who diflrained a trefpailer ab initls', {a) as if he drive 
i'AnJ.6s. cattle diftrained into another county, and then fell it ; or 

if a horfc be tied to the pound, to prevent his leaping out, 
I RoU.Abr. and he ftrangles himfclf ^ or if a man work cattle dillrain- 
*73; ed ; or if a man dillrain a hide, and then tans it, although 

Gilbert \z.* ^^ ^ ^^^ i^^ prefervation : So if a man milk a cow, though 
j^ ^ it be for the benefit of the cow : But a ufing for the benefit 
of the owner iliall be allowed, as if a man be taken for 
diilrcfs, and the taker fecures it ; fo if cows, horfes, ^c. 
be taken in nvithertiawy they may be milked or worked iit 
6 Mod. »i6. * reafonable manner ; for they are delivered to the party in 

lieu of his own cattle ; and if a man diftrain for feveral 
barrels of beer, .and draw beer out of any of them^ he is 
a trefpafl'er ab tmi'to as to that barrel only. 
% Stra. i»7t. ^. Ini pounding a diftrefs in another county, does not 

make the party a trefpafler. 

6* If turfs lie on a common, damage feaf ant ^ a commoner 
m^y diftrain them, but he cannot burn tliem. 

VL How a Dlfirejs P^all he difpofedofby Statute, 

I. A DISTRESS can only be made by and according 
to>the rules of the common law, ,and the thing taken, being 
intended merely to procure a fatisfa^lipn for an ir^ury com- 
mitted, or a duty not performed, was confidered only as 
a pledge to compel performance or recompence, and there- 
fore could not be fold ; but this being found inconvenient 
in diftiefles for the recovery of rent in arrear^ the legiflature. 
interpofed to remedy it. 
(#) N B. At 2. By the 2 WilL 8c Mary y e. 5. therefore it is ena£ied, 
)aw*nTmIticeof " T-^^^'^^ where any goods or chattels fhall be diftrained for 
diftrefs wai«e- '* any rcHt referved and due upon any demife, leafe, or 
certaryj thfre- €( contrail: whatfoever, and the tenant or owner of the 
may fcizc goo-^^ ** goods fo. diftrained on, {hall not within jftye days next 
undtr a a.iirffs, " after fuch diftrcfs taken, and notice, ih^rcoi {a) (with the 

"t Hc^ -Tut " ^*^^^^ ^^ ^^^^^ taking) left at the chief pianfian-houfe, or 

he cannot ' ** otlicr moft notorious place on the premifes charged with 

proceed to « the rent diftrained for, replevy the- fame, with fuihcieiU 

notkc*»?jf"bccV " f-curity to be given to the (heriff according to law j that 

given i^urfiiant ** thcu and in fucli cafe after fuch diftrefs made and noticQ 

to this liacutet a ^^ 
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^' as aforefaid given, and at the expiration of the {ixijive 
^^ daysy the perfons diftraining ihall and may witli the IheriflF 
*• or undcr-iheriff of the county, or with the conftable of 
*< the hundred, pariih or place, where fuch diftrefs (hall be 
^* taken, (who are hereby required to be aiding and afliiting 
^ therein) caufe the goods and chattels fo diftrained to be 
** appraifed by two fworn appraifers (whom fuch flierilF, 
** under-fheriff or conftable, are hereby impowered to fwear 
" to appraife the fame truly according to the beft of their 
** underdanding) and after fuch appraifement, fhall and 
♦' may lawfully yJ// the goods and chattels fo diftrained, for 
*♦ the beft price that ihaJl be gotten for the fame, towards 
'^ the fatisfa£bion of the rent, for which the faid goods and 
'* chattels fliall have been diftrained, and of the charges of 
♦* fuch diftrefs, appraifement, and fale, leaving the over- 
*' plus (if any) in the hands of the faid (heriff, under-fhe- 
♦* riff, or conftable, for the owner's ufc.*' 

3* A notice, under this claufeof the ftatute, was given Mor««. Caiiu 
without ftating/i^ caufe of the fkhing^ and it was contcijded «««. 
that the requifites mentioned in the aft, arc in the nature *' 
of condition^ precedent ^ and if not complied with, the pro- 
ceedings are illegal. But by Buller, Juflicey it is not ne- 
cefTary, by this itatute, to fet forth in the notice at what 
time the rent became due* 

4. If a diftrefs be made in two hundreds Wz. A* and B* % Siik. 147. 
in different counties, oath, to the appraifers, upon fale, » i*<*» *«y- S4- 
adminiftered by the conftable of the hundred of A. in the 
hundred of jS. is good« 

5. A perfottal notice of d^^T^k is fufScient; for it need 4 Wod. 390. 
not be at the chief manfion-houfe, or other notorious place, Ja^M„4.*iJe/^* 
on the premiffes, the intent of the %€t being only that the 

party fhould have notice, which is performed by this means, 
better than if it had been left at the houfe or other notori- 
ous place. 

6. If the goods diftrained are not the goods of the tenant 3 c»in.Dig.»3. 
himfelf, notice to the ownet of > the goods is fufticient in 

trover^ or other aAion for the goods by the omnier ; but if 
the tenant had brought replevin for the good^, notice to the 
owner had not b^en fufficient, without notice alfo at the ^ 
manfion of ^e tenantj or other notorious place upon the 
premifles. 

7* By 8 Ann* c^ 14* which authorifes a landlord to 
have one year's rent before an execution Can be executed ; 
{a) and alfo authorifes landlords to icize goods fraudulently (a) Ante p. 88. 

carried 
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{a) Ante p. 7S. Carried ofF the premifies. {a) It is ena£leci) that all dkjlreffef 

to be m&de, {hall be liable to fuch iales, and in fuch man- 
ner, as by 2 WilL & Mary^ c. 5, is dcfcribcd, and the 
money atifing by fuch fales, to be diftributed in like man' 



ncr. 
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8. By 1 1 Geo. 2* c. 19. ^* It fliall and may be lawful to 
" and for any perfon or perfons lawfully taking any dtftrefs 
•' for any kind of rent, to impound or otherwife to fccuftf 
*^ the diftrefs fo made, of what nature or kind foever it 
•* may be, in fuch place, or on fuch part of the premiffcs 
** cliargeablc with rent, as fliall be raoft fit and convenient 
^^ for impounding and fecuring fuch didrefs ; and to ap« 
*^ praife, fell, and difpofe of the fame upon the premises, 
*' in like manner, and under the like direftions and rc- 
^* Araints to all intents and purpofes, as any perfon taking a 
«* diflrefs for rent may now do of the premifles, by virtue of 
*' the afts already in force ; and that it fliall and may 
•* be lawful to and for any perfon or perfons whatfoever, to 
** come and go to or from fuch place or part of the faid 
•* premifles, where any diflrefs for rent ihali be impounded 
*• and fecured as aforefaid, in order to vic;w, appraife, and 
^* buy, AND ALSO in oyder to carry off or remove the fame 
^* on accoimt of the purchafcr thereof; and that if any 
pound-'briach or refcous fliall be -made of any goods and 
chattels, or (lock diftrained for rent, and impounded or 
** otherwife fecured by virtue of this adl, the perfon or 
•• perfons aggrieved thereby {hall have the like remedy, as 
•* in cafe oi pound'hreachy or refcous^ b given and provided 
" by the faid ftatute/' 

9. A fale by the diftrainer, or his tenant, is fnfficlent, 
though the {hcriiF, &c. be notprefent at the fale; and a 
iale for the price at which they are appraifed, &all be in- 
tendtd the bed price, if^he -contrary do not appear. 

10. If a didrefs be made for rent, and before the five 
days given by the ftatute of WWHam and Marj^ be expired, 
AN EXTENT is iflued^ though it be not levied for a debt due 
to tlie crowfiy the: extent (hall- take place of the distress ; 
becaufe the didrefs doth not'ouft the property of the efie£ls 
into the landlord^ but is only a phdgt ki his hands for fecurity 
for his rent. 

1 1. The five days allowed by x i Geo. 2. r. 19* before a 
didrefs can be fold^ are imlu/ive of the day of the fale* 
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• • • . ^ . 

VII. Of an irregular and exceffive Dijirefs. 

1. The ftatnte of the 2 Will. & Mar. c. 5. enafts; CTiffin*.s«ot, 
that " if the tenant do Aot within /v* days next after the *"*' ^*^* 

•* diftrefSj &c. replevy the fame, the perfon diftraining fliall, 
•* after appraifementjfellthem;'' and, therefore, if he dotiot 
remove the goods within the five days, he will be fubjeft 
to an adion of trefpals, for the furplus time he lets tfaem 
remain. 

2. And by faid 2 fVill. & Mary^ f. 5./ 5. *• In cafe 
^* any fuch diftrefb and fale, as the a& directs, fhall be 
** made by virtue or color of the ad for rent pretended to 
** be in arrear or due, when, in truth, no rent is in arrear 
** or due to the perfon diftraining, or to him in whofc 
** name or right fuch diftrefs fliall be taken ; the owner of 
** fuch goods and chattels fo diftrained and fold, his cxc- 
** cutors or admiiiiftrators may, by adion of trefpafi or 
" cafe^ to be brought againft the perfoh fo diftrainhig, his 
*• executors or adminiftrators recover double the value of 
** the goods fo diftrajned and fold, with full cofts of fuit." 

3. The many particulars w^hich attend the taking of a 1 Vcnt. 37. 
diftrefs, ufcd formerly to make it a hazardous kind of pro- 3 Bl« Com, 14^ 
cceding ; for if any one irregularity was committed, it vitiat- ^* 

ed the whole, and made the diilrainers trefpaiiers ab initio* 

4. But by 1 1 Geo. 2. r. 19./. 9. " Where any diftrcfe Dlftreffet for 
« (hall be made for any kind of rent juftly due, and any "",' &c! fir ll^ 

irregularity or unlawful aft ftiall be afterwards done by irregularity in 
the party or parties diftraining, or by his, her, or their *J« /'*fp«^ti«^ 
*^ agents, the diftrefs itfelf fhall not be therefore deemed ' 

•* to be unlawful, nor the party or parties making it be 
** deemed a trcfpaffer or trefpaffers ah initio ; i. c. from thi 
" beginnings but the party or parties aggrieved by fuch un- 
" lawful aft or irregularity, (hall or may recover full fatis« 
** faftion for the fpecial damage he, (he, or they fhall have 
'^ fuftained thereby and no more, in an aftion of trefpafs 
" or in an aftion on the cafe, at the eleftion of the plain- 
•* tiff or plaintiffs : Provided, that where the plaintiff or 
** plaintiffs fhall recover in that aftion, he, fhe, or they 
^* {hall be paid his, her, or their full cofts of fuit, and h^ve 
•• all the remedies for the fame as in other cafes of cofts.** 

5. By 1 1 Geo. 2. c. 19. /. 2. ** In all aftions of tref aga'nft^'pwfont 
*' fafs or on the cafe^ to be brought againft any perfon or intitied to rent, 
" pcrfons entitled to reati or fcrvices of any kind, his, her, **feJ"^t]|J).""*f 

' " or raliOue,*?. 

4 • ' 



cc 
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der of amend t. 
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•• or their bailiflF or receiver, or any other perfon or pcr- 
•* fons, relating to any entry by virtue of this aft, or othcr- 
** wife, upon the premifTes chargeable with fuch rents or 
*^ fervices, or to any diftrefs or feizure, fale, or difpofal of 
*' any goods or chattels thereupon ; it fhall and may be law^ 
'^ ful to and for the defendant ot defendants in fuch a£lion 
** to plead the general iffufy and give ihefpectal matter in 
•* evidence ; any law qr ufage to the contrary notwithftand- 
** ing : And in cafe the plaintiff or plaintiffs (hall be non- 
*' fuited, difcontinue his, her, or their aftion, or have 
** judgment againft him, her, or them, the defendant or 
" defendants fliall receive double colls of fuit." 
Nor tenants to 6. But by II Geo. 2. r. ig^ f* 2o. " No tenant or te- 

•' nants, Icffee or leilees, fhall recover in any aftion for any 
*' fuch unlawful aft or irregularity aforefaid, if tender of 
** amends has been made by the party or parties diftraining, 
'^ his, her, or their agent or agents, before fuch a£lion 
« brought." 
Biflettr.CaM- 7. A landlord cannot juflify, under the plea of the 
pr!uI,*B"R. general iflue given by the 11 Geo. a. r. ip. except for afts 
Miiai'y, 31 C20. done as landlord ; and, therefore, although he may juflify, 
3» as far as the difirefs goes, he cannot juflify expulfion unde^ 

this ifTue : So alfo if the goods continue on the premifles, 
beyond xhtfive daySy he cannot juflify under this ifTue, en- 
tering the houfe to remove them afterwards, but mufl plead 
a licence to juflify the afportav'it^ or liherum tenement um^ 
to juflify the expulfion. 
X Term Rep. 8. Trover will not lie fince the 11 Geo. 2. r. 19. for 

€. B. 13. goods taken under an unequal difirefs j for it mufl be cither 

cafe or trefpafs. 

9, As to EXCESSIVE DISTRESS, it is cnafted, hj ^zHen* 
3. ^.-4. commonly called the flatute of Marlbridgey that 
diflrefTes fhall be reafonable, and not too great ; and he 
that taketh great and unreafonable diflrefTes, for rentarrear, 
fhall be grievoufly amerced : As if tlie landlord diflraia 
two oxen for twelve-pence rent ; the taking both is an un- 
reafonable difirefs ; but if there were no other difirefs. near- 
er the value to be found, he might reafonably have diflrain* 
ed one of them. 
Co. Lit 1 6c, 10. £ut for homage, fealty, pr fuit, as alfo for par-« 

»*'• liamentary wages, it is faid that no difirefs can be exoef- 

five ; for as thele diftrefles cannot be fold, the owneri upon 
making fatisfaftion, may have his chattels again* 

II. The 
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II. The remedy, for exceffive diftrefles, is by a fpccial Co. Lie. 47. 

aaion on the ftatute of Marlhridge \ for an aftion of trefpafi ^17/"'' /°** 

is not m^tintamable on this account, it being ho injury 4 Oiiir. 590. 
at conunon law. 

VIII. Ofrefcuwg a Dtftrefi\ AND Pmwd Breach* 

I. Rescue is, where a manfets at large goods lawfully Co. Lit. 160. 
diftrainedjbutif a diflrcfsbctakcnwithoutcaufe, or contrary 3 Bi. Com. u. 
to law, as if no rent be due, or it be taken on the king's ^^'^^\'^^' 
highway, or the like, it maybe lawfully refcued by the te- 4C0.1X* 
nant or owner, at any ^ time, before it is impounded. But /^x ^ j o 
if it be on<;e impounded, even though taken without any he find the 
caufe, the owner may not break the pound and take them' pound «ia«r un- 
cut, for thcy'are then in the cuftody of. the law. (u) Xtm^^t^z^' 

7.*li 2i landlord come to diftrain for rent, and fee the cat- them out. 

tie, and the tenant, or his fervants, drive them out of his /^v p^^ ,„ j,^.. 

fee, yet this is no r'efcue^ [b) for the cattle were never in his tlon on the cjfc 

poflcffion; but if the diftrefs be for rent, he may follow ^'"lie^rpie- 

them, and diftrain them in another man's ground. fiom "making' 

3. If a pcrfon diftrain goods, and do not declare the thr diftrefs. 
caufe or reafon for fo doing ; if they arc put into a houfe, ^' ^' *• *^*- 
the owner may break the houfe, and take them out. 

4. If cattle diftrained go into the houfe of. the owner, co. Lit; 161. 
and he, on demand, refufe delivery, it will be a refcue ; 

but if he who takes tlic diftrefs gets the poflcflion, the re- Mod. Cafes 115. 
delivery is no refcue. 

5. By a WilL ^Mary^ c* 5. on tl pound breach ^ ox refcue of ^'"^^ *'3« 
eoods diftrained for rent^ the perfon grieved, may, by ^\.T^**^r^'. 

•? . , Vv 1 r > 11 1 in'' Aall be trebled 

Ipecial action on the cafe, recover treble damages and cofts as weU as th« 
{c) of fuit, againft the offender or owner of the goods, if damage*, 

they be found to come to his ufe or poflelhon. ^'^' ^^^' **' 

(J. So, by the common law, the mailer for whom the Natur*i[Bre*iua 

diftrefs was made, may have remedy by nvrit of refcous* p. 101. 

7. So the party may maintain an a^/W; o« M^ cafe^ on Lut, »i4. 
the ftatute of JVilliatn and Mary^ though no notice of the 

diftrefs [d) was given to the leffec \ for notice fignifies iio- (^) vide antr, * 

thing to a wrong-dfoer- p* 9*' 

8. If the tenant tender the rent before diftrefs, which Co.Lit. x6o^ 
is refufed, and the landlord afterwards diftrains, or the » I'^ft- J07. 
cattle of a ftranger be taken, the tetmnt^ or onunery may \ ^®™* ^'*' 
lawfully refcue the goods difti-ained. 

p. If a perfon diftrain cattle, and pound them in an- 
•othcr man's clofe, with his cpnfent, and the owner of the 
cattle take them out; in this cafe, he that made thd dif« 

trefs 
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trefs fliall have an a£Hon for pmni breach^ and Ae owner 
of the clofe, an a£Hon of tr^afs for breaking his'dofe* 

ID. If a peHbn break the pound, and take out goods, he 
that diftrains, may have an a£iion againft ihe putf for 
pwnd hreachy and may alfo take the goods again wherefo* 
ever he finds them, and put diem in di^ pound again. 

IX* €f Lanikrd/ Remeij nahen ihgrc is fi$ Difhrefi. 

ptovifionfor i. Bt II Gio. 2* c. I9«/ i6. ^ If any tenant hiding 

^!ltt*a^£r* ** •"T l**^* tenements or hereditaments, at a rack-rent^ 
the pxciwftf. ** or where the rent referved fliall be full three^foattbi of 

** the yearly value of die demifed premifiesi who (hail be 

<^ in arrear of one jeaf^s rentf (haU defett dK demifed prc« 

** mifles^ and leave the fame uncultivated or unocci^ied, fo 

(4) Seepoft. ** SIS mfuffieknt dijhnfs {a) can be had to counterbolanee^c 

Chap. 9. «« arrears of rent \ it ihall and may be lawful to and far 

^i**^^ rJ-JIiP ** two or more iuftices of th? peace of the county. ridjiM% 

where tipeedy J ^ r~ « . - , ':^ , ^ 

mode is given ^ diviuon or place, (having no mtereft m me demited pre- 
•frecovcring c. xmk%) at the Ttqueft of the leffor or landlord, leffors or 
Kyfpr'T*'" ** landlords, or his, her or their bailiff or receiver, to go 
TMt It in arretr, <« upon and vicw the fame, and to affix, or caufe to be adB- 
andoodiftrefs. a fixed, OH the moft not(»ious part of the premiffes, notice 

*< in writing, what day (at the diftance of fourteen days at 
^ leaft) they will return to take a fecond view diereof } 
** and if, upon fuch fecond view, the tenant, or fome per^ 
■^^ fon on his or her behalf, ihall not appear and pay the 
^ rent in arrear, or there ihall not be a fufficient dUifanefs 
<< upon the premiiTes ; then the faid juitices may put the 
*< landlord or landlords, leflbr or leflbrs, into the poiTeiBon 
*< of the faid demifed premi&es ; and the leaje thereof to 
^ ^* fuch tenant, as to any demife dierein contained only, 
^ ihall from thenceforth become vdd. 
Tetyants maf ^ By 1 1 Geo. 2. r. 19./. 1 7. Prjovided, that fuch pro- 

appeal from the «< cccdings of the faid juftices ihall be examinable in a fum*- 
iuftices, €c mary way by die next juilicc or juftices of the alBze of 

*^ the refpe£tive counties, in which fuch lands or premifles 
^ lie^ and if they lie in the city of London^ or cottntf of 
*^ Middlefncj by the judges of the court of Ki^s Bencb^ 
*< or Common Pleas \ and if in the counties paladne of Chep> 
^ ter, Lartca/lerj or Durham, then before die judges there* 
<< of ; and if in WidiSy dien before the grand courts o£ 
«* feffion refp^aively, who are hereby rdpe£Hvely empower^ 
f^ cd to order reftitution to be made to iiichtenant, togedier 

" with 



Precedents for making a Biftrefs. 57 

*• with his or her expences and cofts, to be paid by the 
*• leflbr or landlord, if they fhall fee caufe for the fame ; 
•* and in cafe they ihall affirm the aft of the faid juftices, 
** to award cofts, not excceding^i'^ pounds for the frivolous 
** appeal.'* 



X. Precedents and InftruBions for making a Distress^ 

I. Know all men by thefe prefents, that I A. B. of Thefbimori 
the pari(h of in the county of , efqj for divers l«vrof ^tor* 

good caufes and confiderations me hereunto moving, have .^crfon'ioTif- 
made, nominated, authoriied, cpnftituted and appointed, train for rent, 
and by the£e prefents bo make,. nominate, authorife, con- 
ftitute, and appoint C. D.oi, , in the county afore- ^sVL^f!™!^*!* 

faid, efq; and E, F. of the faid place gentleman, jointly and to the amounc 
feverally my true and lawful attorney and attomies for me, ^^'** iliiiiings, 
and in my name, place and dead, either jointly or feverally, fhiiiinft ftamy.* 
to enter into and upon all that mcffuage or tenement, farm, 
lands, hereditaments," and premifles, iituate and being in 
the parilh of , in the county aforefaid, or one of 

them, and now in the tenure or occupation of G. //• yeo- 
man, his under tenants or affigns, and held by him of me, 
at or under the yearly rent of pounds, and to make 

or caufe to be made, one or more diftrefs or diftrcfles on 
all or any hay, com, goods, chattels, cattle, beads, fheep, 
or other efFefts or things whatfoever ftanding, lying, or 
being, in or upon the faid demifed premifles, or on any part 
thereof, for all fuch rent or rents, as was or were due, 
owing, or in arrear unto me zt MichaelmaS'day hd-pzAf 
for or on account of the faid premifles or any part thereof; 
and fuch diftrefs or diftrefles, when made, or taken for 
me and on my behalf, to hold, detain and keep, or caufe 
to be held, detained and kept, until payment and fatisfac* 
tion be made unto me for all fuch rent due and in arrear 
unto me, and all cofts and charges of making fuch diftrefs, 
and in cafe of non-payment thereof within the time limited, 
after fuch diftrefs madey by the laws now in force, to ap- 
pr&ife, fell, and difpofe of the fame, or caufe *the fame to 
be appraifed, fold, and difpofed of according to law, I the 
faid A. B. hereby giving and granting unto my faid attomies 
and attorney, jointly or feverally, full power and authority 
for me and in my name, on my behalf to do, or caufe to be 

H done, 
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.done, an fuch ads, matters and things whatfoerer, touchr 
ingy concerning, or any ways relating to the faid premiiles* 
as (hall or may be nece(&ry to or for ttte purpofes aforefaid^ 
AS fully and efieAually, to all intents and purpofes whatfo- 
cver, as if I myfclf was perfonally prcfent, and did the fame, 
hereby ratifying, confirming, and allowing, all and what- 
foever my (aid attomies^oc attorney, or. either of them, (hall 
lawfully do or caufe to be done in or about the faid pre- 
mifles, by virtue of thefc prefents. In witness whereof, 
I, the faid A. B. have hereunto fet my hand and feal this 
day of , in the year of our Lord 1 79 1 . 

Sealed and delivered (heing firft duly 1 
damped) in the prefence of us 3 



The form of a 2. Know ALL MEN, by thefe prefents, that I F» G. of 
warrant t^ dif- London^ cfq-, DO hereby authorife and appoint T. C. of, £sf^. 

gentleman, to take any perfon or perfons to his afliftancc. 
The like ftamp ^"d to enter into the houfe of A. B» in, i^c. and there 
as the iaft. mak^ a diftrcis of all fuch goods and chattels as are in and 

upon the premifles, or any part thereof, for pounds 

for one half year's rent due to me the faid JF. Gf, at MichaeU 

fnaS'day'l2Lit» And after the faid goods arp fo diftrained» if 

the faid A» B. does not, within the time lin^ited by law, 

pay the faid rent, or replevy the faid goods^ then and in 

fuch cafe I do hereby authorife you the faid 71 C to caufe 

tlie faid goods to be appraifed, and according to fuch ap- 

pxaifement, to make fale thereof to fuch perfon or perfons 

who will buy the fame 5 and to difpofe of the money arif- 

mg by the i^le, in fuch manner as by the ftatute fna4c for 

*. that purpofe is direded : And for your fo doing, this (hall 

be your fufficient wairrant, witness my hand an4 feal this 

day of y in the year 1791. 

iealedy IsSc. F. G. 



To Mr. T. C. my Bailiff, greeting. 

KoTx: ThU 3* SiR, diftrain the goods and chattels of ^. 3. in the 

warraot may be houfc he new dwclls in, fituatJe in , in the county of 

fciade on paper r j l • ^ / ^r 

ivith««taftamp. > ^^^ pounds, being two years rent {or as the 

cafe may he) due to me, for the fame at Michaelmas Iaft, and 
for your fo doing this ihall be your fufficient warrant. 
Dated, i:tc. F. G. 
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4. I T. a as bailifFto Mr. F. G. do diftrain this taile ^^^^y^'^ "* 

(or tbefirft thing you lay your hands on) in the name of the good"s°wifen 

whole goods and chattels in this houfe, for and towards the done by the 

fatisfadion and payment of the fum of pounds, be- {,^^^'''*'* 

ing tnvo years rent pounds per annum^ due to the faid 

F* G. at A£chaelmas laft« 



5. Note. After this proceed to take an imvbntprt pf fo inTentory <m 
much of the goods as you judge will be fufficient to pay the ^^^* 
rent in arrear; And after the ii^ventory is taken, a fair copy 
muftbe made of it, beginning with the following title, viz^ 

6. An invsntory of the goods and chattels diftrained Form of tht 
by me T. a as bailiff to Mr. F. G. in the dwcUing-houfc ^"''•'"•'y- 

of A. B. in , in the county of , this ThU inventorf 

day of , being for two years rent due to the faid F. require* no 

G. for the faid houfe and appurtenances therewith demifed, b^ng Vxp%fi^^ 
at MicbaelmaS'^y laft, and a^ yet in arrear and unpaid. excepted in the 

•a. See fiat. «3 Oep. j.ekAp. 5S. (eft. i* 

I. In the Kitchen. 

3 Wainfcot tables - - , - 

6 Old chairs . • • • . 

5 Copper faucepans - - - r 
a Pottage pots, £^i:^ * . .. 

n. In the Parlour* 

X Large pier looking-glafs . « « 

2 Sconces in gUt frames • - « 

2 Mahogany card-tables, t^c. • - 

I Pembroke table - ^ - 

III* In the Difting-'room. 

6 Hair-bottom chairs, mahogany frames, 

fisfr. - - « • - • • 

I Set of dining tables. » - ^ ^ 

7* Note. At the end of the inveAtory, write the • 
follo^ining notice to the perfon whofe goods you dif- 
train, viz. 

8. Mr. J. B. Take notice that I as bailiff to Mr. F. G. Nottce to^ihe 
have this day diftrained the goods and chattels mentioned in ^^^^^^^^^ 

Ha the ^iftMuacd. 



lOO 
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the above inventory for the fum of pounds, being 

tvjo years rent due at MichaelmaS'day laft, for the premifled 
above-mentionedy and have fecurol the faid goods and 
chattels in theyro/// parlour of the faid houfe, and that un- 
lefs the 'faid attears of rent and charges of diftrefs be paid, 
or die goods replevied within j^x'^ days from the date hereof,, 
the faid goods will be appraifed and fold according to law. 
Dated, Wr. T. C. 



Wemorandum 9; A TRUE COPY of tht nhoYC inventory ztid ftot/re v^as 

fr?/«'*'l>uhe *^* day of , 1701, delivered to die above 

[nventSryVthe mentioned ^. B. in the prefeinre of us, P. ^ 



tvcncory 
ieoajit. 



R. S. 



*low theioten- |o. NoTE. Thiis inventory Vffth the nofice thereunder writ- 

muftVc^m^. ^" ™^^ ^ ^^f* ^^ ^^ houfe," witl: any perfoii dwelling 

•' diferein ; or, if there be fio perfon in the houfe, on the table 

in the kitchen> or fomc other itotorious part of the houfe. 

Il is proper to have another peifon vi'ith you when* you make 

a diftrefs, to examin« the intentory,v and to be'witnefs to 

'\he tVanfaAion, if^ called on for that purpofe. 

The time *nd * It. Tne fafcft way is to remove the goods immediately, 
iiunner in j^j^j jj^ ^Y\q notice to aCQUalut the tenant where they are re- 

which thegoodt , , .. ^ n r ^t i^^r*«.' 1 

are to be ret movcd to ; but it IS now moit uiutil to let them fray on the 
moved and fold, prfcmifles, and leave a man in poffcffion to proteft them till 

you are entitled to fell them by law, which is on the/event^ 
(iayy becaufe the ftatute lays, you are to givejfv^ days no- 
sed vide ante dee, and it is held and underftood to h^ Jive whole days ^ 
p. 92. pi. II. ^vhich muft be exchiftve of the day the diftrefs was made. 



If the tenant 
requires f;W, 
the .landlord 
iTiud take His 
tvritten authority 
to c»ntinue in 
poU'ctiion. 



The manner of 
appraifing and 
^tiling thi* 
goodi, if not 
jepievied on ihc 
jixtb day. 



12. If the tenant want further dme toTaife the money, 
and the landlord chufes to give him fuch indulgence,- he 
muft take A memokandxtm from the tenant, that poflcfliDn- 
is continued at hi& requeftj and by his defire, or the land- 
lord will be a trejpajfer m continuing the fame beyond the 
time limited by the ftatute, and liable to an aftion for fo 
doing. 

13. On ^tJixthday^Hit flierifPs office {hould befearch- 
cd to fee if the goods are replevied ^ if not. go to the pre- 
inifTcs, and if the tenant be there, or any body on his be- 
l\alf, demand the tent "and iih^ges of diftrefs ; if he' do. 
not pay the fame, fend for a conftable and two fworn ap- 
prailcis ; let them fee tlie goods' taken in' diftrefs, and then 

' ' ^.<^ ' the' 
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the appraifers muft be fworn by ^the conftable, by laying 
their right hands on a hible having the new ieflametit in it. 
The common way is for the appraifers to buy tlie goods at 
their own valuation ; and a receipt at the bottom of the in- 
ventory, witnefled by the conftable, is confidered as a fuf- 
ficient difcharge \ but if the goods taken in diftrefs are of 
great value, let there be a proper bargain and f ale between 
the landlord^ the cotiftabUy the appraifers^ and the purchajer^ 
for the better proving of the tranfaclion afterwards, if tliere 
fhould be occafion. The conftable muft adminifter to the 
appraifers the following oath : 

1 4. You and either of you fhall make a true appraife- The appraifors* 
itient of the goods now fliewn to you, and mentioned and °****' 
contained in this inventory, {the^onflable having at the fame 

time THE INVENTORY in his handy andfienving the fame) ac- 
cording to the beft of your judgment. 

So help you God. r 

15. Memorandum that on the day of \ , Memorandun^ - 
1791, S. M. of, ^c. and D. Z. of, l^c. two fworn ap- of the appraifen. 
praifers, were fworn on tlie Holy Evangelifs by me TV. O. ****"2 ^'^°''*' 
of, Cffr. conftable, to make a true appraifemcnt of tlie goods 
and chattels mentioned in this inventory, according to the 

eft of their judgment. Witnefs my hand. 

W. 0. Conftable. 

1 6. Note : After die appraifers are fworn and have view- 
ed and valued the goods, indorfe the following memoran- 
dum on the inventory for the appraifers to fign. 

1 7. We the above-named S. M. and 2). Z. being fworn Memorandum 
on the Holy Evangelifts by W. 0, conftable above-named, to ^^ »>«indo'f'< 

I . "^ 'c "^ r 1- 1 • J • i_ onthcinven- 

make a true appraiiement of the goods mentioned m the tcry. 
above inventory, according to the beft of our judgment,' 
and having viewed the faid goods, do adjudge and value 
the fame at the fum of pounds and no more. As 

f(;7/»^ our hands this day of , 1791* 

S.M. 

D.L. 

1 8. Note : After the goods are fold for the beft price you 
can get for the fame, you muft dedu£): the arrears of rent 
and all reafonable charges ; and the overplus (if any) muft 
be paid or applied to the tenant's ufe- 

H 3 Mr, 
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fifr. r. C. 



The form of a ip, I HEREBY defire jou wUl keep pofleffion of ftiy goods 

tewnV'w w*** ^^'* y^^ ^^^^ ^^ ^^y diftrainrd for rent due from me to. 
he rrquiret a you, in the place where they how are, being in {the pre^ 
further time fot mj^j where the difirefs was made^ which mufi he defcribed) 
the rcnr&c.* and I will pay the man for keeping the faid pofleffion. As 

w//^ my hand this day of , ^19^ • 

A.B. 



20. Note: If the fheriff is in pofleffion of the goods of a 
tenant on ein execution^ the landlord need not.ntiake a dif- 
trefs^ but (hould forthwith ferve him with the folbwinif 
notice. 




Efqrs. Sheriffs of Middle/ex. 



Notice to the 21* Take NOTICE that there is now due from jt. B. the 

i&eriffwheniA perfon to whom the goods belong, you are now in poflef- 
t^^^^o^^"^ fion of, by virtue of his majeft/s wnt of fieri f mas, lie. 

returnable {here mention the writ and return) the mm of 
pounds, for one yeaf^% rent due at Michaelnuu-day hlft. As 
^ witnefs my hand this day of ,1791. 

jp. G. Landlord of the faid premifes. 



12. Note : The man in pofleffion of the goods, (ic. is to be 
paid two fhillings and fix-pence per day, tf the tenant keep 
him; amd thtee ihillings smd fix-pence if he keep himfdf* 



C H A P T E R T H E E I G H T H. 

Replevin, 

r. TTJEPLEVIN, from the Latin word r^/rgwrrr which »Crwii^tmi»i 
\\^ fignifies to take back the pledge, is a proceeding eo!l!i**i45l 
grounded upon a dijlrejs \ and confifts in a le-deliver- 3 Biac. Com. 
ance of the goods or cattle diftrained to the firft pofleiTory >3» "4»'47« 
on his giving good fecurity to the iheriiF or his officers 10 
try the right of taking them in a fuit at law and to re-deli- 
ver the things diftrained if judgment be given againft him. 

I • For and againfi whom replevin lies* 

2. For what things replevin lies. y^ 
3'. The different kinds of replevin, .m^ — — -~ — — - — """^ "^ ^y^ 

4. Outof what courts replevin iffues.' — . ^ — ■ .— -• -^ • /^ 

5. Of the pledges in r^le^n. . ^s=i — ■■■ /C 

6. Of writs and procefs in teplevin. '^ ^ „_ , . ^ ^j /> 

7. Of the declaration and pUas in replevin. . ^j 

8 . Of the writ of enquiry. '-■ '. — / / 

9* ^jLf?/^^ ^^ replevin. , „ *■ ^ ^^^ j jf 

2« The general rule \%y that die plaintiff in replevin muft pto#d. %%u 
have a general or a fpccial -property in the goods at the ^- *^ '4S* 
time of the taking, and dierefori a lord fot a heriot, or a 
parfon for a mortuary (ball not have it before the property 
have been vefted in them by feizure. Am executor may 
bring replevin for goods and chattels taken in the life-time 
of his teftator. A husband afione or hufband and wife joint- , sia. fa. 
ly may bring repleviil for cattle belonging to his wife, which 
were taken by diftrefs previous to Ac coverture; for as F.N ,8. 6^ 
this a6lion admits and affirms the property to be in the ^ i^^.^oV* 
wife at the time of the marriage, it of courfe is converted i Sid. 17^/ 
by the marriage into the exclufixe property of the hufband* ^S;»- *««$• 
But in replevying goods which a wife holds as executrix, 4 Bac Ahr. 
this a£):ion cannot be brought by either of them fingly, but S^5- 
they muft be joined. Several perfons whofe refpe£tive pro- 5 Co. 19, jt. 
perties are diftrained cannot join in replevying them, but 
each muft proceed for his own goods* 

II* For what Things Replevin lies* 

3. Replevin will lie for every fpccies of chattel perfonal, ^J^^ '^* 
which by its nature and m contemplation of law is capable vvinch/it? 

H 4 of 
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of legal owncrililp, not only where the party diflrained 
has a general property as every owner hath^ but alfo where 
he has only a fpecial property, as where a man hath goods in 
pledge, or where he hath the cattle of another, not abfo- 
lutely, but for the purpofe only of manuring his lands. 

4. Replevin alfo, will lie for things wild 5y nature, if made 
tame or reclaimed, fo long as they continue in that ftate, as 
for a leveret J or tl ferrety or zfwartn of bees j for they poifefs 

{t)'.Sed futre, the antmus revertendiy and though diey rove at large, tliey 
ffn- the general ygturn to the dominion of their owner ; but animals though 

rule fccms to be ,-., ,• ,/.° 

xhttteplevin domelticatedy as dogs, bears j cats, apes ^ parrots ^ znafwg' 
lies for any ing birds which are only kept for pleafure, curiofity, or 
h^\l^^^diS' ^^^^y ^^^ "°^ replevifabUy though perhaps an action of 
trained* trefpafs Will lie for taking them, (a) 

5, Replevin will not lie of trees or timber growing, nor of 
things annexed to the freehold, becaufe fuch things cannot 
be diflrained, but it will lie for a certain iron or other im- 
plement or utenfil belonging to the party's mill. 

F.N. B. 68. 6. Replevin will not lie for deeds or charters concerning 

Mcor 394. lands, for they are only valuable by relation to the lands, 
a Browni. 139. jjor will it lie for money, nor for leather made into fhocs; 

nor for goods taken beyond the feas, and afterwards brought 

into England* 
»Scra. 10S4. 7. Replevin will not lie for goods taken in execution or 

upon a conwSlion. 

8. But in thofe cafes where replevin will not lie, an adion 

of detinue may be brought to recover infpecie the deeds, 

goods, &r. wrongfully detained, 

III. TChe different Kinds of Replevitim 

3 Bl. Com. 9. The party diflrained upon had formerly no other 

'y* mode of trying the right to the diflrefs than by the old 

common law procefs of replegiari facias or writ of replevin ; 

which iflued out of cha^ncery commanding the Iheriff to 

deliver the diflrefs to the owner, and afterwards to do juf- 

tice in refpe£l to the matter in difpute in his county 

COURT : But tliis being a tedious method of proceeding, 

* the beafls or other goods were long detained from the 

. owner to his great lofs and damage. 

I o. To remedy this mifchief it is direfted by the 52 Hen* 
3. c, 21. commonly called the flatute of Marlbridjge, 
That (without fuing a writ out of the chancery) if the 
beafls of any per fon be taken and wrongfully withholden 
the fherifF after complaint made to him thereof may de- 
liver them without let or gainfaying of him that took the 

" beafls 
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beafts if they were taken out of liberties; and if they 

were taken within liberties, and the bailiffs of the liberty 
f* will not deliver them, then the fheriff for default of 
** thofe bailiffs (hall caufe them to be delivered." 

1 1. And for the greater eafe of the, parties it is further 
provided by the ftatnte of the i Philip l^ Mary^ c. 12. 
That the fheriff (hall make, at leaft, four deputies in each 
county dwelling not above twelve miles from each other, 
for the fole purpofc of making replevins, under a penalty 
of five pounds a month for every month fuch deputies arc 
wanting. 

I2« When s^ny man's goods therefore are diftrained or 
impounded he may repair to one of thefe iheriffs deputies 
for the purpofc, and may there have a replevin, (upon 
pledges given to return the diftrefs) to caufe the goods dif- 
trained to be delivered to the owner, 

IV. Out of what Courts Replevin iffues. 

13. The WRIT of replevin iffuing, as we have already *Inft,3i2. 
obferved, out of the court of chancery, is only returnable 

into the courts of Kin^s Bench^ Common Pleas ^ the court of 
the Gnque PortSy and the County Court* 

14. The flieriff yx^on plaint made to him without writ 2 inft. 159. 
may either by parol or precept command his bailiff to deli- ^***- *°5" 
ver the goods, that is to make replevin of them, and by thefe aao.**" 
words in the fliatute of Marlhridge^ " After complaint made BuHcr'a Nifi 
** to him thereof,*' he may take a plaint out of the county **''"• S*- 
court and make replevin prefently, which he is to enter in 

the court; for it would be inconvenient and againft the fcope 
of the ftatute, that the owner for whofe benefit the ftatute 
was made fhould tarry for his beafts till the next county 
tourty which is only holden from month to month. 

15. And by this ftatute the flieriff may hold plea in the 
county court • on replevin by plaint of whatever value the 
fubje£k in difpute may be, although in other a£bions he 
fliall only hold plea where the matter is VinAer forty Jhillings 
value, yet if the king be party or the taking be in right of the 
crown, or if any thing touching the^^^^A/ come in quef-' 
tion, or ancient ^emefnf be pleaded, or if the diftrainerr/a/m 
property in the goods and on a writ de proprietate probanda^ 
they be found to be his, the flieriff can proceed no further, 
but muft return the proceedings into the Court of King's 
Benclvbr Common Pleas to be there, if thought advifeable» 
finally determined. An^ indeed either party may by the 

writs 
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Finch 317, 

3 Black. Com* 

149. 

Co. Lit. 145. 

Browni. 33. 
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Brown\. 33. 
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Carthew 381. 
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writs of fone arid recwrdart facias (a) remove a REPLftTiN t«> 
thefi^ fuperior courts : the plaintiff at pleafure ; the defen- 
dant upon rtafonable caufe ; fo that it is ufual to carrj 
it up in the firft inftance to the courts in Weftminfiet 
Hall. 

16. Proceedings in rtplevin cannot be carried on in die 
hundred court, court baron, or any other couri claiming a 
jurifdidtion over fuch proceedings by prefcription ; and 
therefore a lord of a hundred cannot prefcribe to grant re« 
plevins on plaint. 

1 7. The (herifF is obliged to grant replevins in all fuch 
cafes as are allowed of by law, and the officer who takes 
the goods by virtue of a replevin iffuing for what caufe fo- 
ever^ is not liable to an af^ion of trefpafsy unlefs the party 
in whofe poffeffion the goods "v^ere, claim property in 
them : And in all cafes of mi(behaviour by the fteriff or 
other officers in relation to replevins^ they are fubjed to 
the controul of the king's fuperior courts, and punifhable 
by ATTACHMENT for fuch miibehaviour. 

1 8. If the diftrefs be made in ^franchife or tailiwici the 
ffieriffis todired tJkc replevin totne bailiff thereof to deli- 
ver the goods upon pledges, and if he make no anfwer or 
return that he will make no deliverance or the like, tlien 
the {heriff may enter into the liberty and make deliverances; 
and if the diftrefs be taken without the liberty and im- 
pounded within the liberty then the ftieriff may enter and 
make deliverance, and need not firft make out a war* 
ranjt to the Ihcriff of the liberty. 
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V. 0/ thU Pledges in Replevih. 

1 9. The fheriff, when uport compkint made to him he 
makes replevin, muft take two kinds bi pledges : First, by 
the common law, that the party replevying will pur&e his 
adion againft"the£fttainer, for Ivhich purpofe h^ put's in 
plegids de profequtndoy Cr pledges to profeeute, an4 Sbcohd- 
LYf by 13 Edw. X. r. i. that if the right ht determined 
againft hun> he will return die ^ftrefs again y for which 



|ro(^<)tog& are by wm •/ replevin 
—The reecrdari fac'tgit it a writ to 
/fccdrd the proceedings, and when 
\HtiHtt t^ return th^ ftme ihtd 
th^ king's beach or comffloii pleat 



ii x\it cafl( fit ay be ; itA therefor^ 
whfcre THZ K£Pi.iYJii it by plaint 

it can only be removed by writ of /«« 
corddri — ^ut if the replevin he iii 
plaint of fccord it may be removed 
ccrmrsri,-^^%it f oA. {t€t% 6« p. 1 !•• 

purpofe 
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purpofe he is 1x)ttild to find plegii de rotorno habtndo, ot 
pledges to make return if return (hall be .adjudged. 

2o. The fuf&ciency of thefe pledges is difcretionary, but if lo Co. loi. 
the IherifF return infufficient pledges -he fliall anfwcr for the cJ°Lit!Y' 
price of the goods himfelf, for infufEcient pledges are no- % intt. ^. ' 
pledges in law. The pledges taken muft not only be fufficient Bamci Si 
in eftate, viz* capable to anfwer in value, but likewife fuf- 
ficient in law and under no incapacity; and therefore infants, 
feme coverts, perfons outlawed, ^c. are not to be taken as 
pledges, nor are any perfons politic or bodies corporate. 
The pledges alfo muft be recorded in the county-court. 

21. By the ftatute Wejiminfi^ an a£tiqn will lie agamft Saik,99. 
the Iheriff if he omit to take pledges, as if he take fuch as coni^*i'.*^ 
are infu£Bcient {a) \ although the party where the fuit is in Comym 593. 
a court of record may have z fare facias againft the pledges, 

and where it is in the county court, a precept in the nature 
of a fctre facias^ for he has an interefi in the pledges, of 
which he would be deprived by the omiffion to take pledges 
or taking fuch as are infufficient. 

22. The high flierifF, the under-flierifF, and the replevin a Bikck, Ref . 
clerk are all anfwerable to the defendant in replevin for the '^^^* 
fufficiency of the pledges de retorno hahendo \ and therefore 

the bail in replevin cannot be excepted againft in order to 
compel a juftification. 

23. By II deo. 2* c» 19. For the greater fecurity of Omdifirtfg 
perfons diftraining/^r rentj it is enaded, « That iherifFs {*;;['7/^4*** 
« and other officers having authority to grant replevins tbe*flieriff*fl2iii 
" ihall in every replevin of a diflrefsfor rent take in their «»k« * te^Uinn 
** own names from the plaintiff and two fureties a bond *'"'' 

'* in double the value of the goods diftrained, fuch value to 
" be afcertained by the oath of one or more witneflfes not 
** interefted, (which oath the pevfbn granting fuch replevin 
" is to adminifter) and conditionedyir profecuting the fuit 
** with effeft and without delay, and for returning die! 
*' goods in cafe a return ihall be awarded before any deli« 
<* verance to be made of the diftrefs ; and fuch iheriff or 
*' officer taking fueh bond, ihall at the requeft and cofts of 
•* the AVOWANT or perfon making conus'ance affign fuch 
** bond to the avowant, tic. by indorfing the fame, and 



{d) Some evidence muft be gi^en 
by the pliintitf of the infufBcieacy 
of the pledges, but very flight evi- 
dence it fufficient to throw the proof 
4>a Che iheriff, for the fureties are 



known to Him, und he h to take 
care they are fnfficient. Saundefi 
T. Darling at Nifi Priui after Trini- 
ty Tena lo Oeot 3. 

^* attefting 
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" attcfting it under his hand and feal in tl^ prefcncc of 
** two witneflc^ ; which may be done without Tinyjiamp^, 
" provided the ailignment be damped before any ad^ion 
" brought thereon; and if the bond be forfeited the 
** avowant, (sf^r. may bring an adlion thereupon in his own 
** name ; and the court may by rule give fuch relief to 
'^ the parties upon fuch bond, as (hall be agreeable to juf-- 
<' tice, and fuch rule flmll have the effect of a defea- 
" fance," 

1 U. Ray. 5t4« In replevin a bond^ inftead of pledges ^ taken by a 
»7^« (heriff, to profecute the aftion with efie£t for wrongfully 

'taking his gelding, and to make return thereof if return 
(hould be adjudged, is good ; but he cannojt take gage in- 
ftead of pledges. 
ThcKinpv. . 25. If the ftierifF negleft to take a replevin -bond tlie 
^V^^' 'r""»^J» party injured may maintain an a£iion : but the court will 

aS Geo. 5. r / j / . n. t • r 

2 Term Rep. "ot grant an attachment agamlt him for a contempt. 

607. 26. If upon a repkvin-bond being taken the party in re- 

5 Com. Dig. plevin.do not enter his plaint in the county-court, the 
^i^' bond will be forfeited, or if afterward he do not.pro- 

Carth. f 19. ceed ; but if the plaintiff enter his plaint and afterward 

is rcftrained by an injunftion out of Chancery until his 
death whereby the plaint abates, the bond will not be for-» 
feited« 

VI. 7%f Writs and Procefs in Replevin. 

Impcy's Office 27. The ORIGINAL WRIT in replevin iflues out of 
of Sheriff 209. • chancery, and is returnable in the nature of a justicies 
, . That he ^® impower the ftierifF to hold plea in his county court, where 
may make re- ^ day is given to the parties s but when the party proc<^eds 
picvin bv parol, by />//?//// THE SHERIFF on receiving the pledges ox fecuri' 
F^N. B. 69?^' ^^" before defcribed, is immediately to make his precept 
5 Com. Dig. {a) dire£led to his officers commanding them to replevy and 
F*'h f f ^^^^^ '^ ^ delivered the cattle, goods and chattels fo 
the precept, taken into the pofTeflion of the party fo diftrained upon. 
poft p. 28. If the diflrefs be conveyed into any houfe, park, caftle. 

The ftatute of Of Other place of ftrength, and the party who diftrains re- 
Wcitminftcr the fufe to deliver them to be replevied, the ftierifF may take the 
f.'^7!^sreaVfo P^^SE COMMITATUS and, ou requ^ ^nd refh/al, m2Ly hxcuk 
the Year Book. Open the fame and make deliverance. 
S Hen. 4. pi. 29. But if the defendant in replevin claim a property in 

p^g.'sH^ °°' ^^^^^ i the party replevying mufl fuc out a writ de pro- 
rinch 116 PR^ETATE PROBANDA in which the fhcrifF is to try by an in- 

Da»t. 274.' quell in whom the property previous to the diflrefs fubfi li- 
ed : 
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ed: andthefheriffmuft give natice of the time and place 
of execitting this writ. 

30. If the diftrefs be carried t)ut of the county or con- f. k. B. 73. 

cealed, the fhcrifF may return that the beafts, goods and ^*}*""*» ^^ic 

chattels are carried toadiftanceto places to him unknown ?Bac. Abr 

or eloigned^ and thereupon the party replevying (hall have a 380. 

writ of CAPIAS IN WITHERNAM Or in VETITO NAMIO {a) 111 5 Com, Dig. 

order to obtain afecond or reciprocal diftrefs in lieu of the 

firft which was eloigned. This writ is a command to the fhe- ^'IJ**' ^^^ 

riff td take other goods of the diftrainer in lieu of the dtilrefs 48. ^"*' ^ ' 

formerly taken and eloigned, or withheld from the owner; 1 « Hen. 4. pi. 

So that here is now dj/frefs againft diftrefs \ one being taken *?' • 

to ainfwer the other by way of reprifal and as a punifliment datura nrl* 

for ihe illegal behaviour of the original diftraiiier : For vium 69, 70. 

which reafon goods taken under a writ of wither)^ am Ray. 47* 1 

caaim^t be* replevied until the original diftrefs is forthccmmg. . 

' ' ' '\ • 

31.- A? replevin granted, of the pcrfdn who takes the g uY"^®*®*' 

tliftrefs ATOws or:if hii bailiff make conujancb and prove pi. ^/ 

the diftrefs to be-laiwfiilly taken, or if upon removal of the Dyer 280. 

plaint into the courts above, the plaintiff whofe cattle wer^ Cokc** E '*^' 

replevied . make default or do not declare or profecute 59. > . - . 

his a[dion ^nd thereby becomes nonftiited, or if a verdid »^o»tAbr, 

be ^vcn againft him, then the party diftraining or defen- f?n. b. 172 ' 

d«nt in replevin ifaall hare a writ oe R'BTORKO HAiifiKDO ; SedvideSaun- 

which is a judicidi writiTQuA not ^returnable proeefs^ arid <*"•▼• Fortef» 

therefore if on the pluries the (heriff return that the cattle,; ^j oeo. ^%!7 

goods or chattds are eloigned he ihall have zfctre facias iWilf.256. 

agakift thepiei^cs (h) and if they have nothing (f) then ^*) ^^ i3E<'w. 

he Ihall have a withernam againft the plaintiff's own catJ (c) Scc Saiic 

tie.- ' 58'. 

''%ti If the plaintiff behonfuited hi replevin, and his \^^^'^^^' 

cattle are afterwards taken again for the fame caufe he may p j^ 3 

halve, a writ of second deliver anc£ fbr his cattle or goods, See the flat.' 

whether the nonfuit be after or before avowry-*—This is a ^^t\^' 

judicial and • not *an original writ ; it iftiies out of the re- 2 inft. 341'. 

cordiipon which the nonfuit was had 5 and muft be con- »Roii. Rep. 

formable to it-^this writ is not taken away by the ftatute 97* 

of 1 1 Geo. 2. r. 19. neither is it ^fuperfedeas to a wr^t of Bamci Notet 

.iN<^;iRY of damages \ but after ferving this writ the de- *37« 
fiendant cannot proceed on the retorno habendo. 

33. By 13 EdiiT. I.e. 2. If the party replevying again a Efpijtaft 55. 
make default, or if for any other caufe, a return ^ th^difirefs^ 
ttbw -twice replevied, be awarded, the diftrefa ihall remain 
irr^plevifable. 

34- As 
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34* As replem is vUwM and determinaUe in die Sa» 
ferior court where the fuitors are judges bodh of tke 
law and the fad, the law has appohited tivo nnriu to re- 
move fuch caofes out of inferior courts to the fuperior, t«B« 
the writ of poNB and recohda&i. 
The wr't of 35* ^^ WRIT OF PONE is ufed when the proceedings aT« 

fcne. \Kj^umi of rcpltvitt, for that writ gives the fuperior court au- 

thority to proceed in fuch fuit or plaint, whether die pro* 
ccedings below are recorded or not, as the fuperior court 
wants no record from below, when they have the kkig^s 
writ with them* 

TheRecordarf. 36. The WRIT OF RBCORDARI is a writ tO reeoid ths 

prbceedings, and when recorded to return the £tme into 

^e king's bench or common pleas, as the cafe may be ; it 

gives inferior courts authority to record proceedings diat 

See the ftat. ^^^ ^^^ ^f rccord before^ and if the veplqrin waa by 

I Hen. 5: c. 5. plaint It muft be removed by writ of recordari^ becaufe the 

^ourt muft have their authority by proceeding letnmed to 

them of record«-*NoTE : If the defendant be wiAouT o^ 

dition in the phrnt he can have none in the recprdari yet he 

may be otfthwed* 

iBi. Com. 37« A pbuntiff in replevin may^ remove his writ of fe^* 

'^9* . pWvin c^ plaint out of an inferior court,, eidier hj pone or 

nte 10 . r<<w^f»^ without ihewing any caufe for fuch renxnra^ as 

^ i^ an ad: in his own delay ; but a dsfendant in replevin, 

^annqt without ibewiag a fufficient caufe, which muft af)- 

p^a^ upon record. 

38* There are feveral cau&s of removal at commoii law 
and (when remcrved) the caufe is injkitcd im t^ie writ after 
tj^Q ^j^^ thereof . 

39. If the plaint be removed by defendant by pone af 
the day in bank^ the pl;nntiff fliall be demanded under peril 
qf s^ nonfuit, and if he make defauk, a vetum is to be 
^.warded tp die faid writ, but no piocefs againft him ; if tho 
plaintiff appear and the defendant makes default, a writ of 
difiringas fliall ifiiie agaiQft lum, and on the fiime'beiag re« 
tijufnel,. ^^'nuMa bona,^ then a capias zadfaroc^ df oudarwry ^ 
yi the plaint be vemoved by die plaintiff by pome or rbcor- 
i^A^if i( be make default, then Ihali ifltie againft him a 
pontper vadsos^ and, a procefs of outlawry, lliefe writs i£- 
fue out of chancery,, and are made out by the proper ciir« 
fyxn of the county, on leaving with him a pracipe for dhat 
gurpofe* 

40* If 



40. I£ the plainttflF in replevin hav^ judgnv^nt on a yer- Ttie writ of 
dift, the jury aflefs. the damages as in a coinipon adion \ *"^"'''' 
if OB a demurrer^ he mud fign an interlocutory judgment 
and execute a weit of ii<quiry {a) before he cai> fign final («) ^^ <^« <9 
judgment or take out execution. ^•'' *• ^' ^^* 

44* If th« avowant or defendant have judgment on a 
yerdi£ly damages are aflefled as aforefaid : if on a deinur-r 
rer, or on nonpros an inquiry mud be grafted to obtain fucb 
judgment. 

42. If in replevin the plaintiff is nonfuited he cannof Writ of feconi 
have a new replevin, but muft be relieved by the writ of deliverance. 

SECOND DELIV|£RA^Cf . 

43 • If the plaintiff do not prevail in this writ, the writ Writ of rpfer«f 
of rHwfio habendo is awarded for. the avowant irraplevi- *f '"•<'» "''^'Z '• 
fable, that is, that the avowant ihall detam and keep th^ 
thing taken till the rent or other duty for which they were 
taken is paid, nor (hall the plaintiff ever again difturb 
the defendant's pofleffion by replevin or writ of fccond de- 
liverance, although if the plaintiff tender the rent, the de- 
fendant muft reftore the goods, t^c. or the plaintiff may 
recover the fame by an a£l:ion of detinue, 

44* The writ of fecond deliverance is a fuperfedeas in 
law to the (heriff againft the writ of metorno habendo^ and to 
prevent his executing the fame ; if it come to him after the 
return is made, it is in the nature of a new replevin. 

45« If the defendant in replevin cannot get the goods, Tlic ivrU of 
£ffr. of the plaintiff on the writ of retorno havekdo, /"''*/*"'*'• 
and the (heriff returns the fame, ^^ elongata^^ the defendant 
muft €ue out 1l fcire facias to fummon the bail, which 
brings them into court to (hew caufe why the defendant 
fiiould not have a return of their goods, &f. and if no 
^aufe be fli^wn by them he has a writ to have return of their 
goods, lic^> inftead of the' plaintiff; and if their goods, 
&r. prove fufficient and the iheriff returns a nihil on this, 
the defendant may have 2ifcire facias againft the goods, &<• 
of the iheriff. 

46. The defendant has another remedy againil the plain- withernam, 
tiff where the iheriff returns *>* elongata^' on the wri'f D£ 
RETORNO HABENDO, viz. z capias in withernam againft plain- 
tiff's good$, &A 

47. The writ of recaption lies, where the ddEendant Reetpilon. 
diilrains again on the plaintiff for the fame rent, and if he 

is cojivi^ed thereof, he ihall be fined, to th^ king. 

4 48. On 



Ill 
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48. On the writ of recaption the defendant cannot avow 
as in replevin, becaafe an avowry is to nave a return of 
the pledges 5 but the defendant muft juftify as in trefpafs^ 
and unlefs, he can fupport fuch fecond 'taking, he will be 
deemed a trefpafler. 

49. On the WRIT of recaption, the tenant in his de- 
claration muft aver, that the fecond diftrefs was taken for 
the fame* caufe as the firft, or he fails in making out his 
title to the faid writ, and cortfequently cannot punifli the 
landlord for fuch fecond diftrefs. 
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VII. Of the Declaration and Pleas in Riplevin. 

. . ^o. In replevin he. whofe goods are diftralnedand im« 
pounded becomes tlie plaintiff and declcn-es againft die 
other for unjuftly .taking and detaining his goods or chat- 
tels, i •' 
. 51. The Declaration in replevin may be laid in the 
county M'^here the cattle or goods were taken, or in the 
county into which they are drove after the taking, or in 
both^ it muft be feveral as to every one who has a feveral pro- 
perty, for two perfons who have not a joint intcreft can- 
not join in replevin. It ought to iiiention> the place in 
which the taking was, and although the taking need not 
be laid where the taking originally was, but in any other 
place where the cattle were in the defendant's cuftody^ yet 
if no place be mentioned^ or if there be a blank left for the 
place the defendant may demur : So^ it ought to mention 
the vtll in which the place is, and if there were feveral takings 
in difierent places it muft mention how many^ defcribing 
the feveral fpecies of goods that were taken in each place ; if 
however, it defcribe the goods with fuch fufficient certainty 
tliat the iheriff can. make deliverance, it is enough. 

52* On a caufe being removed out of the county court 
the plaintiff muft declare J^f »(?w. 

53. The plaintiff in replevin may declare without a rule 
from the defendant to force him to do fo; and if* the de- 
fendant . do not appear, the way to compel his appearance, 
is by attachment. 

54. The plajnt in replevin being removed into the court 
of common pleas by, recordari facias hquelam^ technically 
called a re, fa. lo'y a^jd the defeiidant having given a rule to 
declare, he may fign judgment of non pros for want of de^- 
claring, without demanding a declaration. 

$$. Pleas 
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5^. J^LEAs IN Replevin, arc generally bf foUr kinds, ii^c. Abr. 
^iz. either id. in abatementi 2d^ Pledsinbar. 2^y^ '^ 3*'- 
juftification. 4thly. By way bf Cbhufante* 5thly. By 5.^«n-W|* 
way of avowry. 6thly* The general ifliic* 7tKly» The ^*^' 
|>iaintiff's plea in bar. 

$6i ABAT£M£;Nt —The defendant in tepleviti nlay plead ttarntik y^%^ 

in abatement that the goods were taken in another county \ ^^^ori 475; 

or thdt the property is in him 5 or part of it is in him ; or in ?°^* * ^^^* 

a ftranger ; or in the plaintiff and a ilraiiger, and not in the Cijft*i £nt« 

plainti^: So alfp the defendant may plead batlinent to him ^54- ^ 

by the plaintiff; for -whicYi deiinue lies, but not nplevin. LMch'i edftfoii 
of Cro. £lif • 475. 3ee the minner of concluding a plea in abiteriienu % Ld. Ray. loxi* 

57* Bar. The defendant in replevin may plead in bar J Bra, Ent^ 

the general iiTue non cepit, either to the whole or to part; 'Vir* ^ 

t ^r 11 '^ ' J- r r 1.. » Mod, 190. 

but he cannot plead mn'ceptt tnfraft:^ annos^ for this does Lutw. 1131. 

not anfwer the detainer. So the defendant may plead, 4 Mod. 18 j, 
•^ proptrtyi^ in tar as well as in abatemint {a) ; and, if |*sw. iV.' 
upon the evidence be prove property in a lefs number bf Show. 401. 
cattle than he pleads for it is fufEcient : fo, alfo he may J ^*^^ 94* 
plead '"^ a releafe" m bar : or he may plead to the Jurifdic" jfj^ 1 Ld!!*'* 
tion. — Soj alfo he may plead the ftatut^of limitation; for Ray. 984. 
by 21 Jac, I. r. i6» the a&ion of replevin muft be brought SC*"* ^^t* 
within ^;c years after the caufe of a^ion accrued. '^^* 

58. Justification. The defendant^ in replevin, may iLe?. to|. 
}>lead a plea m jujiifivatt9n<, without muking either avowry ***'«>U.Abr.3tf* 
or comifance ; but if he juftify, he cannot have a return of 
the thing taken : But, if the defendant had lawful caufe for 
the tdking, the moH proper and ufual cafe is to make 
annnvry or conufancu 

C04 Avowry is in the nature of a bat, and imports a ^^\}^tl^'^^* 
jnjttfication of taking m his own right, or m tight of his 310. 
wife ; or* as it is orfierwife defctibed, it is the fetting forth, 5 Com. Dig* 
as in a declaration, the nature and merits of the defend^mt's £>\nveri cio« 
cafe J and the flicwing that the diftrefs taken by himfelf aCp. «5. 
was lawful* Thus, if a landlord diftrain fot rent in ar- . | ^®- ?^- 
rear, and the tenant or owner of the cattle bring a reple- vent. 99. - 
vin, and the defendant declare againft him fdr unjuftly Cro. jac. 160. 
taking and detaining his cattle, and the defendant yr//?^^/, crLit.*'a68 
that he took them in his own right, atid fo (hews the caufe see ai Hen. S. 
of his taking in his plea; this is an avowry; which muft <^-<9* 
contain fulficient certainty to imitle the avowant to a retorm ^^^J^^ \^Y 
habenda. 1 iSalk.93. 

60. The moft ufual avowry is upon a diftrefs made for S'""8« s«T- 
rent iXL^JerviQa^ in which the defendant muft alledge, in 'Q^^^.^^^^ 

I certain, crinSjij. 
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{a) But thii It certain, what lands are held in right of his wife orof his lord, 
now unncceffary and by what tenure \ as for rent, homage, fealty, fuit of court, 
\Vil?Zt *' **^"^^ fervice, fcfr. (a) And he muft alledge/«j/f», by the 

hands of fome certain perijon who has the freehold at Icaft ; 
but a feifin, in law, is iufficient, and it need not be alledged 
within fifty years* (b) If the avowry be for rent upon a re- 
fervation, he muft fliew that he, or that fuch a perfon from 
whence the reverfion defcended or was affigned, "w^xsfeifcd 
anil made a leafe to the plaintiff at years or at will ; for if 
s^l^'i.^*^'"' he only fay that A. kav'wg title, demifed to him, and he to 
4 S»und. 300. the plaintiff, it will be bad ; for he fhould fhcw the com- 
Strarge. 796, menccment of the particular eftate, {c) But he need not 
|f . r.314. ^g^ feifin of the rent^ where he avows upon a reverfion ; 

for it is fufficient that he has the reverfion, 

61. In replevin for cattle taken 26th September, the de- 
fendant avowed the taking as a dtftrefs for rent refenxd on 
a leafe for years, which was made under the title of Obrif' 
topher, late duke of Albemarle, and for the rent of two 

Ld/Raym. 255. years and an half, ending at Michaelmas^ igth September, Vc, 

he avowed : It was affigned for error, that the diftrefs was 
mac^c before Alicha^tnas when the rent was in arrear : the 
COURT, without difficulty, reverfed the judgment ; for the 
avowry is for one itttire rent of two years ; but before judg- 
ment the avowant might have abated his own avowry for 
the half year, and prayed judgment for the refidue, and 
this would have been good. 

62. When the plaintiff in replevin makes conufance and 
avows that the property is in himfelf, it feems to be fuffici- 
cnt without a traverfe. 

63. By 32 Hetu 8. c. 37. The executors and admini- 
ftrators of tenants in fee, fee-tail, or for life, or rent fer- 
vices, and indeed to all tenants for life, may dijfrdin upon 
the land chargeable. To long as they remair^ in poiTeifion of 
the tenant, who ought to have paid ; and may make avow' 
ry or conufance, in cafe fuch dijlrefs be replevied: But this 
a£l does not extend to rents ifiuing out of copyholds. ' 

5C0ro.b1g.331. ^ 64. Conusance imports a juftification of the taking in 
3 Bi, Com. 147. right of another, as his bailiff or fervant ^ that is, the de- 
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fendanty 111 replevin, acknowledges the taking, but infifts, 

that fuch taking was legal, as he a£):ed by the command of 

one who had a right to diftrain \ and, therefore, one de- Yelr. loS. 

fendant may avow, and the other make conufance in his right; 

but if the defendant make conufance as bailiiF or fervant, ^ j^oj, j^g. 

he need not fhew his authority. 

65. But great difficulties having often arifen in making Landlords 
avowries and conufance upon diftrefles for rent, quit rents, ™*y a'v^vtw 
reuefs, heriots, and other tenures; it is enacted by gbnixally 

1 1 Geo. 2. Cm 19. " that it (hall and may be lawful to and «« replevin on % 

*« for all defendants in replevin to make conufance ^ft'*ftf«""*» 

" generally, that the plaintiff in replevin, or other tenant 

" of the lands, and tenements whereon fuch diftrefs was 

" made or enjoyed, the fame under a grant or demife at 

" fuch a certain rent, during the time wherein the rent 

" diftrained for was incurred, which rent was then and 

" ftill remains due, or that the place where the diftrefs 

*^ was taken, was parcel of fuch certain tenements held of 

" fuch honor, lordfhip, or manor, for which tenement, 

** the rent, relief, heriot, or other fervice diftrained for, 

" wa?, at the time of fuch diftrefs, and ftill remains, due, 

*' without further fetting forth the grant, tenure, demife, 

*' or title of fuch landlord or landlords, leffor or leffors, 

*' owner or owners of fuch manor ; any law or ufage to the 

** contrary notwithftanding ; and, if the plaintiff or plain- 

" tiffs in fuch y.£lion, fhall become nonfuit, difcontinuc 

*' his, her, or their aftion, or have judgment given againft 

" him, her, or them, the defendant, in fuch replevin, fliall 

*< recover double cofts of fuit." 

66. In an avowry and conufance to a declaration in re- Sullivtn v. 
plcvin for rent oihnd due under z parol demife f the plaintiff, ^"dJing.Hilary 
in replevin, pleaded an ifliie to the country ; and alfo, by in Common* 
leave of the court, a plea in bar, ^* that at the time when Pleas, a Wiif. 
the defendant is fuppofed to have made the demife in the *°* «»»»9- 
avowry mentioned, he had not any eft;ite in the land 

w'hereby h^ could make fuch demife; and the queftion was, 
whether tliis was a good plea under the 1 1 Geo. 2. c» 19. 
It was argued twice before the judges of the common pleas, 
and they were unanimoufly of opinion, that it is a bad plea^ 
for that THE STATUTE bcing made for the advantage of 
landlords, and to prevent tenants putting them to difficul- 
ties in recovering their rents, the teiiajit is thereby eftxfpped 
to call upon the landlord to (hew bU titk in reply. ' 

It, 67. Since 
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VaugLzty. ' 67. Since the ftatute 4 Ann. c. 16. attornment need not 

be averred in a declaration on a covenant or in an avowry 
' in replevin for rent. 

1 T«rm. Rep. 68. The plainti^in replevin may pay the rent into court 

in c. B. 14, for which the defendant avows. 

Gilbert*! RepU- (Jp. The GENERAL ISSUE in replevin is nm cepitf but the 

^^ *74- caption and detention only is in iffue by this plea, and not 

the property. 

si^tti.Dig 335* >jQ^ The plaintiff in bar of the avowry may Ji/claim, 

Co.^ic*i»7, ^^ confefs the avowry, or plead " out of hi/fee/* or " w«- 

tenttr/* generally 5 or he may confefs the tenure in part, 

Ltttw. itti. and traverfe the tenure modo et forma \ and if it be found 

for the plaintiff, he fhall have judgment; though the avowry 

c ^°Ei ^^ ^^^ ^^^^^ ^^ tenure by which was confefied. So fincc 

• 799« jj^g 2^ 2Jp^. 8. c, 2. he may plead never feifed within fifty 

fCo.€4* years. 

Sarnet45o. 71. On an avowry for rent, and ifluc thereon, the 

plaintiff cannot give evidence to fet off a mutual debt; but 
by way of fpectal plea to the avowry, he may plead that 
the defendant is indebted to him in a greater amount than 

Co. Liti %%%, ijjg y^nt ; and indeed he may plead all pleas allowed by the 

common law, except difclaimer. 

iSaQfld.jfs. 72. So alfo he may plead in bar to the avowry ** non 

sC«a.D!g.}35. i^fftijl^^^u „(ifii„g i„ arrear," &c.— but he cannot, as we 

(«) A«tc pi. 66. have already flated, plead nihil tenementis. {a) So alfo t}ic 

plaintiff may fay, that it i? his freehold, Or the freehold of 
A. and that by nis licence he put his cattle there. 

3 Wile 195. 73» In replevin for taking his cattle in the road^ the dc^ 

fendant avowed the taking for damage feaf ant ^ in a certain 
place containing five acres, and that he drove them along 
the road to impound them. The plaintiff pleaded in bar, 
that the road is not parcel of the five acres ; but, upon de- 
murrer, the avowry was held good, and the plea in bar 
ill. 

ml*i!'°E«fteV^'^" 74. In debt in a replevin bond, it is a bad plea that the 
$ Geo. t. * defendant appeared at the county court, for he muft follow 
Forrefcue 209. it, wherever removed, to the end of the caufe. So alfo it 
LutWfi e V ^* ^ ^^^ P^^* ^^ *" aftion on fuch a bond, to fay that he had 
Jimefon^Mich. Performed all conditions j for he Ihould plead that he did 
4GC0. ft. c.B, indemnify. 

ort.ai^, ^^^ j£ ^^ a£t;on of debt be brought on a replevin bond, 

N^NrVTrinity ^^^ ^^^ jrofecuting in the county court with effeft, and the 
^Gto'.%,^,K, defendant, plead, that he did th^n and there profecuto 
w. i37- with 
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^th cffcSi. the plaintifF may reply, that A/ removed it by 

re^ardart into the common pleas. * > 

VIII, Of the Writ of Enquiry. 

X. Bt 21 Hen. 8. r. 19. every avowant, or other per* See Cm. tViz. 
fon that makes avowry or conufance, or juiliiies as bailiff in *57 Z^o, 329. 
replevin or fecond deliverance for rents j cuftoms, fervices, 
or damagt feafant^ if the plaintiffs be bound, fhall recover 
damages 2iXii,'Ccftsm 

%• By 17 Car* a. c. 7. " Wherefoever any plaintiff 10 if tiiepWiitiff 
** replevin (faali be non-fuit, before iffue joined in any fuit »" rtpieyin be 
«« in replevin hy plaint, a writ lawfully returned, removed, iZfjorntd'^h. 
•* or depending in any of Jihe king's courts at Wejlminjler^ defemianr^ on « 
** the defendant making a fuggeflion in nature of an avowry f"«8«ft»«n in 
•« or cognizance for rent^ to afcertain the court the caufe of ^^ry^wt^i* 
^' the diftrefs ; the court, upon his prayer, (hall award a fii^ancft Aau 
" writ to the feeriff of the county where the diftrefs was J J;''* • v^*'t 
** taken, to enquire, by the oaths of twelve good and law- 
*' ful men of his bailiwick, touching the fum in arrear at 
•* the time of fuch diftrefs taken, spidtlie value of the goods 
** and cattle diftrained : Anp hereupon notice of fifteen 
** days {hall be given to the plaintiff or his attorney, in court, 
** of the fitting of fuch enquiry ; and thereupon the 
•• fherifffhalienquireof the truth of the matter contained in • ' 

•* fuch writ, by the oaths of twelve good and lawful men of 
" his country J (/>} and upon the return of fuch inquifition, W The whole 
** the defendant fhall have judgment to recover againft the ^'^ '• ^** ^* 
** plaintiff the damages of fuch rent, in cafe the goods or be litigaJed on^ 
** cattle diftrained fhall amount unto that value ; and in J*** ^f't of 
" CASE, they fhall not amount to that value, then fo much n? p^^j, g'j"' 
'^ of the vaJue of the faid goods and cattle, fo diftrained^ 58.. 
*^ fhalLamount unto, togstk^a with his full cofis of fuit, 
** and fhall have f xe^ution^ by ferr facias^ or elegit, or 
'^ ptherwife, as the law requires ; an2|» in case fuch plain- 
** tiff (bail be nonfuit after cpgnizance or avowry made, *^*'^"*5S* 
'* and iffue joined, or if the verdift fliall be given againft ' ^°* 

" fuch plaintiff J then the jurors in^panneDcd to try the 
*^ caufe, fhall^ at the prayer of the defendant, inquire con-* 
'^ ceming the fum of the arrears, and the value of the 
'* goods or cattle fo diftrain<$d ^ apd thereupon the avow- 
'* ant, or he that makes cognizance, -^all have judgment 
[^ for f^ch ?rrears^ or fo much thereof; as. the goods and 
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** cattle fo difttaincd amount unto, together with his full 
« cofts, &c/' 

3. ** And if judgment, in any of the courts aforefaid, 
** be given upon demurrer for the avowant, or him that 
•* maketh cognizance for any rent, tlie court (hall, at the 
•* prayer of the defendant, award a wtk to enquire of the 
*• value of fuch diftrefs; and upon tjie returh thereof, 

judgment fliall be given for the avowant, or liim that 
makes cognizance, as aforefaid, for the arrear alledged to 
** be behind in fuch avowry or cognizance, if the gdods or 
•• cattle fo diftrained (hall amount to that value, and in cafe 
•* they fhall hot amount to that value, then for fo much 
** as the faid goods or cattle fo diftrained amount tinto, to- 
** gether with his full cofts of fuit, and fliall have like cx- 
** ecution as aforefaid." 

4. If the plaintiff be nonfuitcd for want of a plea in bar 
to the avowry, the avowant may either execute a writ of 
enquiry of damages, or fue upon the replevin bond. 

5. On a nonfuit, in replevin, for want of a declaration, 
the avowapt may execute a writ of enquiry of damages,' 
after a writ of fecond deliverance.' 

6. If the jury, at the trial, omit to afleft the avowant 
his damages, a wri^ of enquiry fliall iflue. ■ 

7. In replevin of a diftrefs taken for a ^oors rate, a 
writ of enquiry may be executed on a defefiive verdift j 
(a) but, it is doubtful, if fuch a writ can be executed on a 
defeftivc verdift in replevin on a diftrefs for rent. (^) 

IX. Of Cofts in Replevin. 

I., Damages being recoverable at the common law, 
in an aftipn of replevin y or in an aftion <ii fecond- deliverance^ 
or PLAINTIFF in cither of thefe af^lionsy may recover cofts, 
under the ftatutc of GlauceJ^er^ which affer enumerating the 
feveral cafes, in which z demandant fliall recover coftsj-fays, 
that the a£l: fliaH hold, in all' cafes, where a man recovers 

damages. '''.'' 

1. By 7 Hen. 8. c. 4. ""•Every avowant, and €very 
" other perfon that makes avowry or cognizance or juftifies, 
*• as bailiff to any perfon, in a repkgiare or fecond ^e- 
** Kverance, for any rent, cuftom, or fervice, if his avowry, 
^ iognifance, of juftificatiorl'-be found for him, or the 
*• plaiiltifF beotherwJfe barr^^ fliall recover his- damages 

: *■ « anil 
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** and cofts that he has fuftained, as the plaintifF fliould 
•* have done if he had recovered." 

3. By 21 Hen. 8. r. 19. ** Every avowant^ and every i Jones 1^5. 
** perfon that makes any avo^vry, juftification, or cogni- 5^^ jj^^p''^^'' 
*• fance, as bailiff or fervant to any perfon in any reple-" 

*' glare, or fecond deliverance for rent, cuftom, fer\'ice," 
** or for damage feafant, or other rent, upon any diftrefs 
" taken in any lands or tenements, if the avowry, juf- 
" tification, or cognifance be found for him, or the plain- 
** tiff be nonfuit; or otherwife barred, that then he fhall 
" recover, his damages and cofts againft the plaintifi^ as the- 
** plaintiiF fliould have done if he had recovered." 

4. An executor or adminiftrator, who avow in right of 1^^117* 
their tcftator or intcftatc, under the 32 Hen, 8. c. 37. are aR0i1.Rcp.437. 
entitled to cofts. 

5. By 17 Car. 2. c. 7.7! 2. the (herifF is empowered to Bull, N, P. 5S. 
execute a writ of enquiry, whenfoever the plaintifF in re- 
plevin for rent fliall be nonfuit in the fuperior courts, and 

to give the avowant, or he that makes cognifance, judg*- 
ment for the arrears or value of the goods diftrained, to- 
gether with his full cofls of fuit. 

6. By II Geo. 2. r. ig. /• 22. the defendant, in re- Bull. n. P. 60. 
plevin for rent, is allowed to avow or make conufance 
generally, without fpecially alledging the title under which 

the diftrefs was made ; and if th^ plaintiff ftiall, in fuch 
aAion, become nonfuit, difcohtinue his afiion, or have 
judgment given againft him, the defendant {hall recover 
double cofts of fn i t . ' 

7* If a defendant plead in abatement, in replevin, and* Comyn*si2i. 
have judgment on that plea, he fhall not have cofts; for 
neither the 7 Hen. i. c. 4. nor the 21 Hen. 8. r, 19. ex- 
tends to this cufe. 

8. An avowant,, who in an aftion of replevin, has Hard. 1 53. 
pleaded properly in the thing diiferained, cannot recover 

cofls i ' 

9. A defendant, in replevin, who avows for an amer- ^'^* ^*'*' 3*o« 
ciament in a court leet, or for taking an ellray, is intitled cro. Jac. 5x0. 
to cofts. 

ro. A defendant, in replevin, who avows the taking on Lloyd w.WInifA 

a heriot cujlom^ is not, on the plaintiff being nonfuited, en* » Barnc's Sup. 

titled to cofts under 1 1 Geo. 2. r. 19. for though a diftrefs Q^fi^'joj* 
may be made for a henot fervid^ it cannot for a hertot 

I 4 II. If 
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RifWtn. 

11. If fome ifiuesbe found for an avowant, and fomt 
againft him -, the cofts for one (hall be deducted out pf tho 
other. 80 alfo an avowant fliall pay cods on. the fpecial 
avowries being found againft him; and fliall not have 
pofts on tlae affirmance of a judgment, in his favour^ on a 
fvrit of error. 

12. III all cafes, when a caufc is removed into the king's 
bench,' from an inferior court, by a r^cordari facial laque^ 
lantf and the plaintiff does not profecutc his fuit| tbe de* 
fendant Is intitled to fign judgment, and tp have his cofts 
by the ftatute 4 Joe. r. 3, 

13. Where fome iffiies, in replevin^ are found for the 
plaintifi^ which intitle him to judgment, and fome for the 
defendant; the defendant muft bellowed the cofts of the 
iflucs found for him^ out of the general coft^ of the verdidi 
unlefs the judge certify that the plaintiff had probable c^ufe 
for pleading the matters on which thefe iffues arc joined. 

14. In an adion of replevin againft feveral defendants, 
all pf whom avowed under a right of common, except one' 
who pleaded a mn cepit^ and he was acquitted ; and there 
being no certificate, that there was reafonabk caufe for 
making him a defendant ; it was contended, that he was 
intitled to cofts, under the 8 £2^9 WilK 3* r» ii«yi i. but 
the court faid, that all ftatutes refpeding coils, muft be 
cpnftrued ftri£lly ; and that it was impoffible to confider % 
rtplewn^ either as an a£tIon or a plaint within this ftatute, 
V^hich only fpczks generally of a£lions of trefpafi. 

15. When the defendant, in replevin, made cognifancQ 
for rent in arrear, and the jury found a verdid for lum, and 
damages, to the amount of the rent claimed In his cogni?- 
iance, without finding either the amount of the rent in ^rrcart 
or the value of the cattle diftrained, and judgment was en? 
tered for the damages affefied ; the court permitted the de« 
fendant to amend his judgment, s^nd to enter a ju<)gment 
fro r^torao hahendof 

16. The court will not give judgment, 9s }n cafe of 4 
ifpnfuit in replevin^ under the ftatute pf 14 Geo. a. r* 17. 
for, in replevin, hoth plaintiff znd defendant are adors, and 
xpay give notice pf tri^d, and ^sur^ down the caufe for 
malt 



I2t 



3u fUECEDEKTS IK RBPLEVtM* 



I ' 



X. Know all men by thefe piercntSy that we C. jD« of» The form of tU 
i^c. in th« county of efo; E. P. of the fiunc place jepicvin-bond 

gnd county, gent, and (?. H. ot, fcjf^. in the fame county, ^ ^•'' "^••* 
grocer, are held and firnUy bound to J. K. efq^ flieriff of This bond nwA 
the county aforcfaid, in the fwox of pounds of law- ^ ®" fttmiii, 

ful money of Great Brltainy to be paid by the ^M 7. Jf, ^laigi?*^ 
or his certain attorney, etecutors, admitiiftrators or amgns ; antef»i. 54, m 
for which payment to be well and truly made, we bind ^^%^^ 
ourfelves, and each of us binds himfelf for the whole and 
{n grofs, our heirs, executors and adminiftrators, firmly by 
thefe prefents, sealed with out feals, dated this day 
day of , J 791, and in 'Ait thirty Jirjt jozx of the reiga 
of our fovereign lord George the Third, by the grace of God 
oi Great Britain^ Frame ^ and Ireland^ King^ Drffnder ofthi 
Faithf andjbforth^ 

Now the condition of this okligation is fuch, that if the 
gbove bounden C. /)• ihall and do appear at the next county^ 
courts to be holden for the county of , at the town of 

, on the day of next, and there pro- 

fecute with effe£l his fuit, which he has commenced againft 
7. W, for the taking and unjwftiy dctaining^f* cows^ [or 
as the cafe may be} the goods of him the faid Q and to mak^ 
return of the faid goods^ if a return of the fame fliall be ad- 
judged; that then thisprefent obligation fliall be void and 
of none efFe£l, or elfe to remain and be in full force anid 

Tirtuc. Sealed, i^c. 

* 

Note : If the tenant in confequence of having entered 
into the faid bond does not pro&cute his fuit with efiedl, the 
landlord may, on application to the iheriff of the county 
or city where fuch diilirefs is made, in four days, exclufive 
of the tin>e limited in fuch bond for the tenant to profecute 
his a£lioi) in replevin, have an ai&gnment thereof, and pro- 
ceed thereon againft the tenant and his fureties in the fame 
manner that the law allows a plaintiff, to proceed againft a 
l}efei}dant and his bail on a conimon bail-bond. 
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«. Know all men by thefe prefents, that I y. K. efq; The form of •• 
(heriff of the county of , have, at the re^ueft of the J^^efUiW* 

above* 



I 



i«2 Precedents in Riplevin* 

from the flieriff. abovc-named J. W. the avowant in this cauie, afligned 

bver unto him the feid 5^. ^. this reple$^n-bond, purfuant 

amps. ^^ ^^ ^£|. ^£ p^yijjjnigj^^ ijj j}j3^ j^afg niade and provided. 

In wiTfiEss whereof; t have hereunto "fet my hand and 
feal of office this « - day of , in the year 

.•.■■'"■ y. Km 

Seahd^xiA delivered \\iAtig fitft duly 1 
iiamped j in ^e prefeftice of i 



K. B. ' Trinity^term^ 31 Gf^. 3* 

AaeclaratioDin 3. :li0ND0N|. to Wit* C D» was fummoned to anfwer 
nrpicvin. ^^ g^ gf ^ pjg^ whcreforc he took the goods aad chattels 

To be engroflci qf the faid. ^, 5. and them unjulUy detained againft gages 
•a treble penny, and .pledges Until, fef r^ . ^W whereupon ihe faid y/; .5. by 

R. R. his attorney, complains that the faid C D. on the 
day 'of , , (any day after the di/lrefs ni^de^ and 

before thefuit commenced) in the year of "the reign of 

Qur fovcreijgn lord.G^?;g^ the Third, 90W Ipng of, Great 
Brhairiyl^Cf ztJLondon^ in thcparifli of Su Mary^U-Bow^ 
in tlxe ward of Cheap, to .wit; in a ^cettain' place; there 
called .'\ , took the godds iuid dbattels following, to wit, 
{here infert the.tbings Jctke/fi if JktwwJt particularly \ if not^ a 
fi^cient quantity of differeM'Jorts of boiijbold furniture to cover 
the fame) belonging to him, the (aid A* B^ and unjuftly de- 
tailed the faid things fo taken againft fureties and pledges 
until, ^r. wherehy the faid ^* B» fays, that he is injured, 
and hath fuA^ined damages to the value of pounds, 

and therefore he l)rings fuit, fcfr • 



Avowry for rent ^* And thc faid C. Ti hj M..T. his attorney, comes 
in replevin. and defends the force and injury when, isfr. and well avows 
T teen r ffd ^^^ taking , thc faid goods and chattels in the faid place in 
•n treble penny, which, fc^^# and juftly, feff. becaufe he fays, that the fame 

place, in .which the taking the faid goods andchat^is is 
fuppofed to be done, lontains, and at the fame time, when 
thc takjing» the faid goods and chattels is fuppofed to be 
done, contained a certain mcfTuage or tenement, with thc 
appurtenances, in the faid ftreet called in the parifli 

of S/. Marty-ie-Bo'tDy'^'^t ward of C^eapy in the city of 
London aforeiaid,- of which jTaid mefluage or tenement, with 
the abpHrteiiancei, before this faid time in which, i^c. one 

• •'• • E.F. 

...If 
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E, F. was feifed in his demefne as of fee ; ^nd being fo fcif- 
cd, the faid'jE. F, before the faid time when, ^c. to wit, 
on the day of irt year of the reign of 

our fovercign lord George the Third, at London aforefaid, in 
the parifh of §/• Mary-le-Bonvy in the ward of Cheap afore- 
faid, demlfed the faid mefTuage or tenennent, with the ap- ' - 
purtcnances, to the faid C D* To hold to hini the faid C. 
/>• and his afligns, from the day Of then laft 

paft, before the date of the faid leafe, for the term of \ 
years from thence next enfuing and fully to be complete 
and ended, Uy virtue of Which faid'demife the faid C. Z); 
was poflefled of the faid mefluage or tenement, with thcf 
appurtenances aforefaid ; and being fo ther66f poflefTcd*, 
he the faid C. D, before the faid time when, &fr. to wit,' 
on the day of > in the faid . year of the 

reign of our fovereign lord Ge^ge the Thirdj demifed the 
faid meffiiage or tenement, ^^ith the a|)pUrtenahces, to the 
faid A.' B. to hold die fameffrom the day of 

then next following, for the term of years from thence 
next enfuing, and fully to be complete and ended: Tield-^ 
wgj therefore, for die laid year to the faid C. D. or his af- 
figns, the rent of pounds, of lawful money, &c. at the 
four ufual .times of payment of rent in the year, to wit, on 
the . day of , the day of , the day of ^ 

the day of ", and the day of . , by even 

and equal portions : By virtue of which faid demife, the 
faid A B, entered into the^faiJ iftefluage Or tenement, with 
the appurtenances, and was poffefled thereof and occupied 
the faid mefTuage 'or' tenement,-* with the appurtenances, 
for the fpace of «thrce quarters of a year ; and beeaufe the 
fum of '. pounds, of the faid rent, after the demife fo 
made for* the time aforefaid^ on the day of 

laft' paft, and before the taking the faid goods and chattels,' 
was in arrear and unpaid to the faid C D. the* faid C Z>* • 
weU avows the taking 'the faid goods and chattels in the 
faid place in which," €!f^. and-jiiftly, t^c^ for-^e faid 
poundsj being iii arrear to the faid 0.' D. in form afof^' 
faid, as' In the faid meiruageK)r tenement, wlflk' the appur-i* 
tenance^, bound and liable to the diftrefs of *tbe faid G.'2>/ 
in £orm Sforclaid; and Ais he i& ready to verify; Where^ 
fore hci*f¥a>^s judgment, and sf return of the faid goods and 
chattels to fic^djudged-to hini', ?5V, '\^ - '* 



5« And 
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$i plea IB bar xa 5« And the faid A. B, fays. That the faid C. Z>. for the 
•JJJ^?*n^ '***' rcafons before alledged, ought not to well avow the taking 
U arrear. ^ goods and chattels in the place in which, isfc. becaufe 

Te been offti ^^ ^^^^* ^^* ^ ^*^^ poundj, or any part thereof of 

mtxthi^ftmny. ^ ^ent aforcfaid^ at the faid time when, Qc. was not in 

atrear or unpaid to the^fatd C» Z>. as the faid C. D. in hi« 
(aid avo^rry has a)>oye alledged ; and this he prays may be 
enquired of by the county : And the faid C. I), does fo 
likewife : Thkrevorii it is commanded to theiheri^ that 
he ^aufe to come before pur lord the king, at Weftminjicr^ 
from, Hcm (tie return of the venire) twelve, oV. by whom, 
&r, and who neither, C^r. to recognize, i^c. becaufe as well^ 
&£• the fame day is given to the faid parties there^ i^c. 

_ I 

NoT^ : 71)e above declaration, plea, replication, and 
award of venire j complete the issue in replevin^ only ad» 
ding a memorandum to the declaration and plea, if seceffary , 
as in a common a£iion« 

, In making up the record in replevin^ you zddflaciia^j at 
in a common a^iionj xhcjurata the fame, mutatU mutandis^ 

« 
If judgment go by default, or the plaintiff in replevin 
be nonfuited^ you muft execute, a writ of inquiry^ 



The form of a ^' George the Third, (gfr. . To the Iherifft of London^ 
writ ef inquiry greeting : Whereas C. D* was fummoned, &^. fai ut tbe 
liirepkvtn, declaration andpUa* or avowry^ to tbe end thereof j and the 
if for defendant f^^e day was given to the laid C tSfc. on which day came 
m a nonfuit. the faid C. intoour court before us at Wejiminfter^ and the 
To be engroifed f«tid A. although folemnly called, did not come, nor fur^ 
.•**^'*^»*P«»ny ther profecute his writ aforefaid : Therefore it is confidered 
^ that the faid A. take nothing by his writ aforefaid, but be 

mmei^cy for his falfe claim thereof \ and that the faid C. do 
go thereof without day, Vcm Therefore we command you, 
th^t according to the form of the ftatute in fuch cafe lately 
made and {provided, by the oath of twelve good aqd lawful 
i|i^n of your county, you diligently inquire how mu<^ of 
the yearly rent aforefaid, at the fame time of taking, and 
diftraining of the goods and chattels aforefaid, was in ar* 
rear and unpaid ; and how much the goods and chattels 

aforefaid| 
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aforefay , fo as aforefaid taken and diftrained were worthy 
according to the true value of the fame, and the inquifi- 
tion, which, ^c, fend to us from (the return of the inquiry) 
under your feals, and the feals of thofc by whofe oath you 
fhall take that inquifition, together with Ais writ. Wit- 
ness, William Earl Mansfield^ at Wefimnjier^ is^c. 



i^P— — — ^— ' "" .»/• -"-'fV.,, 



7. George the Third, life. To the flierifF of Middle-- The form of 
/ex, greeting : Put by upon the petition of the petitioner, Jj** ^** ^ 
on (the return) whcrcfoever we (hall then be in England, 
the plaint which is in your county, by our writ between A. To be cngnA^ 
and C. of the goods and chattels of the faid ^. taken and on a five Ek- 
unjuflly detained, as it is faid, and fummon by good fum- ^"^ *"'* 
moners the aforefaid C. that he be then there to anfwer the 
^forefaid A. hereof : and have there the fummoners and this 
writ* 

WiTMEss; bfc. 



S. George the Third, i^c. To the flierifF of Middle- The fomi tf 
/ex, greeting : We command you, that you caufc to be re- j!l>\*"V/.^** 
cojrded in your full county the plaint which is in the fame 
county^ without our writ, between ji, and C of the goods ^»^ fi«p«»By 
and chattels of the faid J. taken and unjuiUy detained, as **"*'•• 
it is faid, and have the record before our juflices at ^f^- 
minjler (the return) wherefoever, if^r. under your fcal, and 
the, feals of four lawful faitors of the fame county, of thofc 
who were prefent, at the recording it, and prefix the fame 
day to the parties that they be then diere, to proceed in that SeeFitiherberi'i 
plaint according to juftice,' and have there the names of the '**' "ijv'®*'"? 
faid four fuitprs, and this writ. Witne/s, &c.: — ^Let this *'** * *'* 
Hvrit he executed^ if the aforefaid A. petition fdr it, and other- 
tuife not* 



9. George the Third, ^r. To the ftieriffs of Lon^ The form of the 
deriy greethig : Whereas ^. 5.* lately in our court before ''"^J^ohV- 
us at Wejiminfer^ v/as fufemoned to anfwer to C D. in an bendo againft 
adion, wherefore he took (thegtkds, bfc. taken J the goods, ^^^ pUmtiff by 
isfc. of him the faid C. D. and uhjuftly detained them ^^^*"''' 

againft l'"^ ^*P""y 

^ . . ftanipi* 
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againft fureties and pledges^ tic. as he alledged ; yid tlie 
faid C afterwards made default in our faid court before 
us, wherefore it was coniidered in our fame court before 
usy that he and his pledges for profecuting fhould be 
amerced, and that the faid A. might depart the court with-^ 
out day^ :gid (hould have a return of the goods, Is^c. 
aforefaid : Therefore we command you, that without delay . 
you rctjsxn the 4uA goods, '^r. to the faid ji. and you (hall 
not deliver them at the complaint of the faid C. without 
our writ, which (hall exprefsly mention the faid judg- 
ment, and in what manner ^you execute this writ, you 
fhall make appear to us, (the return) where foever, fcTr. and 
' have you there this writ. Witnefsy Lloyd Lord Kenyon^ 

at JVeJlminfter^ b^c. 



-*♦ 



Tlie form ©f ^^* George the Third, tic. To the fheriiFs of London^ 

tbe writ of greeting : If C* D. fliall give you fecurity that he will pro- 
Second Di- fecute his claim, and alfo return the goods, t^r. which in 

our court before us were lately adjudged to A. B* tlirough 
FWe fiipenny t^g default of the faid C. We command youj that if by 
**^'* means of our writ de retorno hahendo^ lately direfted to you 

for that purpofe, you have made a return of the faid 
goods, tic* to the faid A. B. then do you caufe them to be 
re-delivered to the faid CU D. and by fureties and fafe 
pledges compel the faid A. that he be before us on (the 
return) wherefocvcr, fifr. to arifwer to the faid C D. for 
taking and unjuftly detaining the faid goods, tic* afore- 
faid \ and have you there the names of the pledges and 
this writ. Witnefs^ Uoyd Lord Kertyon^ tic. 



The fijcrjff's * ^- ^^ Virtue of this writ to me direfled, I have caufed 

return fo the to be re-dclivercd to the within named C. Z). his goods, ^e^ 
foregoing writ. ^Jthin-mentioned, as I am within commanded to do. 

The pledges within-named are John Doe and Richard 
Roe^ 

The anfiver of 
John Wilkes, Efq\ ^ 

r 



and > Sheriffst 

Frederick Bnllj Efq\ ) 



12. G£ORCf£ 
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12, George the Third, lie. To the (heriffof-^*, Theformofth. 
greeting: Whereas we lately commanded you by our *^"««^CApfAt 
writ, That WHEREAS C Z). had been attached by our wn/ nam.fjv*** 
^ffecond deliverance to appear in our court before us to an- fixpenny ftanpCi 
fwer A* jB. in an aftion, wherefore he took the cattle of 
the faid A. and unjuftly detained them againft fureties and 
pledges : And the faid y/. B. fliould depart hence without 
day, and that the faid A. B. and his pledges of profecut* 
ing Ihould be amerced : And that thw? faid C. D. fhould 
h^ve a return of the goods, lie. aforefaid irreplegiabU^ and 
that you without delay fhould make a .return of thofe 
goods, lie. to the faid C D. to be detair>ed by him /Vr^- 
plegiable, and in what manner you fhould execute that 
writ, you fhould make known to us, (t^e return) where- 
foever, lie. and you at that day retuned to us» that the 
goods, lie. aforefaid^ were eloigned by the faid A. B. to * 
places unknown to you, fothat you' could not return or de- 
liver thofe goods, lie. to the faid C D. as you was com- 
manded by the faid writ : Therefore we command you, that 
you take fo many goods, lie. of the faid A. B. to the value 
of the goods, lie. aforefaid, before taken by the faid ^. B. 
in withernam^ and deliver them to the faid C D to be kept 
by him irreplegiabUy until you can make a return of thofe 
goods, lie. before taken to the ' faid C. D. and in what 
manner you fhall execute this oiir mandate, do you make 
appear to us on (the return) wherefoever, lie. and that you 
caufe further to be done therein what of right, and accord- 
ing to the laws and cufloms of this our kingdom of Great 
Britain you fhall fee meet to be done. We alfo command 
you, that If the faid C. D. fhall make you fecure of profe- 
cuting his claim, and returning the chattels aforefaid, if a 
return thereof fhould be adjudged, then do you compel the 
faid A. B. by fureties and fafe pledges, fhat he be before 
us (the return) wherefoever, lie. to anfwer as well to us 
for the contempt as to the faid C. D. for his damages and 
injury done him in this cafe ; and have you there this writ. 
Witnefs^ Lloyd Lord Kenyon^ at Wejlmnjlsr^ He. 
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Kin^s Bench. HilaryTermf ly^l. 
Westb&ook, Spinfter^ Vk Yates, Efq. 

Inftni&ipns and warrant to ftie 
Defendant having feized for double 

rent) attending upwards of three 

hours, making the repleYin, &V* * 
Paid under-fhenff for replevin bondy 

and his fee • * * 

Paid officer for reftoring goods * 
Paid au£tioneer appraifing famey and 

fwearing to the value 
Drawing precipe for re. fa% h. and 

copy - • - - - 
Paid for re. fa. h. and fee 
Paid returning • * - 
Attending for that purpofe 
Letters and porters 
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Agent* 
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EafterTerm^ 179I 



Jnftrudions for declaration 
Drawing fame folio 6* 
Paid to fpecial pUader to fettle fame » 
Attending and inftru Aing him 
Engroffing declaration, ftamps and war 

rant . - - * 

Notice of declaration, copy and 

fervice * - - 

Rtdc to avow - - . 

Searching for and demanding avowry 
InftniAions to counsel on motion to 

plead feveral matters •* * 

Paid lum a fee thereon of •» • 
Attending him and court . •• 
Paid for rule thereon 
Copy and fervice - - * 

Drawing plea in bar to avowry, folio 9 
Fee to COUNSEL to fettle and fign f^me 
Attending thereon - r - 

Engroffing plea to file a^d duty 
Rule to reply - - * 
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{4) Note : The Itemi and charget In this 
^ill uf cofliy have been compared writhy and 
corredtd by the bill of cofts, for piyiacifT in 
replevlfl, in the cafe of Sfuiret f . El/iot, B. R. 
Tnnltj Term lyS^i which voderwent a 

3 



regular taxatkn by the master, and Ii 
publiihed ia <* The Attorney and Agent*! 
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CHAPTER THE NINTH. 

The La'vJof EjeBtnent. 
!• AN EJECTMENT is a mixed aftion, by which a See Mr. Serjeant 

r\ leflee for years, when oufted, may recover his ^"nnington** 
term and damages; it is real in reipedt of the lands, but Ejeaincnt,p, x, 
ferfonal in refpefl; of the damage?. Sifice-the difufe of real 5 Co. 105. 
adtion, this mixed proceeding is become the common me- ^^^^* *5o» 
thod of trying the title to lands or tenements. In this chap- \ Burr. 667. 
ter, therefore, the folfbwing points are meant to be invef-^ 10 Mod. 177. 
tigated : 

I • The methods df proceeding. 

2. For whom and in what cafes it lies. 

3. For what things it lies. 

4. EjcEiment for non-pa-jment of rent. 
5 • The declaration^ demife^ ^c. 

6. Service ofdetlaration^ ^c. 

7. Defence and plea. 

8. Evidence and verdlB. 
p. Judgment tind ccfls. 

10, Writ of e^ror and execUthn, 

11; ABion for mefne profits. 

15. Of dfhcofid efe^merit. .^ 

13. Pra5lice and precedents. 

1. The Methods of proceeding in EjeBmsnt. , 

1. The ancient way of proceeding in ejeftmcnt, wag 
by aftuaHy fealing a leaie, on the premises, by the party in 
Intereft who was to try the title ; And this method is ftill 
in ufe, in the following cafes : 

2. First. Where the houfes, or things for which the Strange. 1069. 
cjeftment i^ brought, is empty : But. a very little, matter is ^'**^ '"^^ P**® 
fufficlent to keep poflefllon ; and, therefore, where a tenant ^ : ^ * '• 
had left fome beer in the cellar, and the landlord procecdr 

ed as on a vacant pojfejftony the judgment was fet afide. , 

3. Secondly. When a corporation is lefTor of {he plain- Carth. 390. 
tifF, they muft give a letter of attorney to fome perfcn to Ld. Ray. 135. 
enter and feal a leafe on the land ;. for a corporation cannot 

make an attorney or a bailiff except by #eed, nor can they 
appear but by making a proper perfon their attorney Hy deed ; 
therefore, they cannot enter and demife upon ^the lapd, as 
natural perfons can. 

K 4 4« Thirdly. 
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4. Thirdly. When the fcvcral irtercftsof the leflbr of 

the pJaintifF arc not known, for, in that cafe, it is proper to 

Teal a leafe upon the premiiles ; left they (houid fail in fett- 

ing out in their declaration the feveral intereft which each 

man pailes. » 

J Keblc69o, 5. Fourthly, When the proceedings are in an inferior 

795- court, they muft proceed by aftually fealing a leafe, becaufe 

» they cannot make rules to confcfs leafe, entry, and ouiler, 

in as much as inferior courts have not authority to imprifon 
for difobedience to tlieir rules, 
a 6romj>ton's ^* The MODERN METHOD of proceeding in ejeElment^ 

Prad^iccis*. intircly depends on a ftring of legal fidlions; no aflual 
Whlewltl^Firci '^^/' »s rciTi^t\ no aaual entry by the plaintifFj no aftual 
Strifct, in 'the otifier by the defendant \ but all are merely ideal for the 
year 1787. fole purpofe of trying the title^ To this pndy a leafe for a 

term of years is ftated, in the proceedings, to have been 
made by him who claims title, to the plaintiff who is gene- 
rally an ideal (iflitious perfon, who has no exiftence^ though 
it ought to be a real perfon to anfwer for the defendant's 
cofts. In this proceeding, which is the declaration; 
for there is no other procefs in this aftion, it is a(fo ftated, 
that the lejfee^ in confequence of the demife to him made, 
entered into the prcmiffes; and that the defendant^ who is 
alfo now another ideal fifiitious perfon, and who \% called 
the cajual ejeStor^ afterwards entered thereon, and oufted the 
* plaintiff; for which oufter, the plaintiff brings this a<9:ion. 

under this declaration is written a notice^ fuppofed to be 
«» written by this cafual ejeftor, direftevi to the tenant in pof' 

Jejfton of the premiffes ; in which notice,^ the cafual ejedtor 
informs the tenant of the a£lion brought by the leffee^ and 
affures him, that as he, the cafual ejefior, has no title at 
all to the premiffes, he Ihall make no defence ; and, there- 
fore he advifes the tenant to appear in court, at a certain 
time, and defend his own title, otherwife he^ the cafual 
ejeftor, will fuffer judgment to be had againft him^ by 
which the aElual .iiiant will inevitably be turned out of pof- 
fcffion. 

7. The declaration, with the notice fubjoined, is then 
ferved on the tenant in poffeffion, and it muft be read and 
explained to the party ferved at the time of the fervjce ; and, 
by the common law, the declaration, againft the cafual 
cjeftor, muft have been ferved either on the tenant him- 
felf or on his wife, and could not have been ferved on any 
of hisr children or fcrvants. But this is now remedied by 

4 Geo. 
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4 Gic.i.ci^. " In all cafes between landlord and tenant, ^<J« •«« p«ge 
" when half a year's rent is in arrear, for which no fufli- * • P • *• 
** cient diftrefs can be found on the premiiTcs," as will be 
" fhcM^n hejreafter. 

8. By this friendly caution, the tenant in pofieffion has 
then an opportunity of \defending his title, which, if he 
omit to do in a limited time, he is fuppofed to have no 
right at all ; and, upon judgment being had againft the 
cafual ejeStor^ the real tenant will be turned out of pofleffion 
by the fheriiF. But if the tenant apply to be made defend- 
ant, it is allowed him upon this condition, that he enter 
into a rule of courts to confefs, ^t the trial of the caufe, 
three ©f the^wr requifites for the maintenance of the plain- 
tiff's aftion, viz* the leafe of the lefibr, the entry of the 
plaintiff, and the oufler by the tenant himfelf, who is now 
made defendant^ inftead of the cafual ejcElor \ which requi- 
fites, as they are wholly fictitious, fiiould the defendant 
put the plaintiff to prove, he muft, of courfe, be non^fuited 
at the trial for want of evidence ; but by fuch flipulated 
confeflion of leafe^ entry ^ and wfter^ the trial will fland up- 
on the merits of the title only.. This rule being en- 
tered into, THE DECLARATION is ilow altered by inferting 
the name of the tenant, inftead of the ii£titious name of the 
cafual ejeBor ; and the caufe goes to trial under the name 
of the fiBitious lejfeey on the demife of the Icflbr ; the ferfm 
claiming title against the now defendant. 

9* The lessor is bound to make out, on the trial, his 
title to the premiiTes, otherwife his nominal leffee cannot ob- 
tain judgment to have pofleHion of the land for the term 
fuppofed to be granted ; but if he make out his title in a fa- 
tisfadtory manner, the judgment is given for the nominal 
plaintiffs and a writ of poflefEon goes in his name to the 
fheriff to deliver poffeflion. 

lo. But if the defendant fail to appear at the trial, 
and to confefs leafe^ entry^ and oufler ^ the nominal plaintiff 
muft indeed then be non-fuited for want of proving thefe 
requifites; but judgment will neverthelefs, in the end, be 
entered for him againft the cafual eje£tor ; for the condi- 
tion, on which the tenant was admitted, is broken, and 
therefore the plaintiff is put again in the fame fituation, as 
if he had never appeared at all ; tlie confequence of which 
would have l:>een, as we have already mentioned, that 
judgment muil i^tSs ior the plaintiffs and the tenant would 
have been turned out of poffeiBon. The fame procefs, 

therefore, 
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therefore) as would have been had^ provided no condition^ 
rule had been made, muft now be purfued as foon as the 
condition is broken \ but execution will be ftayed, if any 
landlord, after default of the tenant, applies to be made a 
defendant) and enters into the ufual rule to confefs leafe^ 
entry^ and otifler : And thefe matters of eje£i:ment are im- 
^ mediately under the controul of the court, who, on appli- 

* cation, will model them to anfwer every purpofe of jullicc 

and convenience. 

II • For whom ttnd in ivhat Cafes EjeBtnent lies. 

3 Black. Com. I. It is a general rule, that no perfon can, in any cafe, 
t°^' f A bring an ejectment, unlefs he have in himfelf, at the 

Run. Eject. Ot . o . , ,, r i i i i i i 

time, a right of entry ; for aithougii, by the modern ^prac- 
tice, the defendant is obliged, by rule of court, to confefs 
leafe, entry, and ouftcr ; yet that rule was only defigned 
to expedite the trial of the plaintifFs right, and not to give 
him a right which he had not before ; and, therefore, 
when it happens that the perfon claiming title to the lands 
has no right of entry^ he cannot maintain this a£lion* 
Elliot v.Danby, .'2» Thus where the aflignee of a bankrupt, brought^ an 
2 ifpinafVc's cjcclmen: for part of the bankrupt's eftate, before the nfftgn- 
Di&cjl J3*. ^^^^ ^Q j^j^ l^y ^^ commiflioners was enrolledy he was non^ 

(«) By the xj fuited ; for a bankrupt's eftate muft be fold by deed indent- 
EH». c. 7. cd and enrolled, {a) andfuch bargain aitd fale muft be en* 

?i')]"27Hen'l. '^^'^^ within {vL months, [h) fo that before the enrolling, 
c. 1 6. the ailignees have no legal title. 

SirTTonciioS. J- ^"^> "^ ^^^ cafo of a common bargain and fale ^ the 

eftate pailes by the contraB^ and is executed immediately by 
the operation of the ftatutc of ufes \ and,- therefore, under 
fuch a conveyance, the bargainee may, before enrollment, 
maintain this a£^ion. 
Littleton, Sec. 4, If tenant in tail make* a fcoffinent in fee, and thereby 
"®° 595' make 3 difcontinuanco, and die, the iflues in tail cannot 

entery and therefore cannot maintain this a£tion. The 
cafe is the fame with other difcents which* toll entries ; but 
by the 32 Hen. 8. r. 33. " If a dlffelfor die within five yearS 
". after diffelftn done, and tlie lands defeend to his heir, fuch 
** defcent Ihall not take away the entry of the dlffelfeey 
" though he has made no claim/' But if there be five 
years quiet pofleffion in the difleifor, continual claim is ftill 
as neceiTary as it was before the ftatute.; 



Th€ Law of Ejtilment. 1 39 

5. By die common hw^ if the huiband feifed in right 
of his wife> had enfeoffed another, and died^ this* was a 
difcontinuance, and took away her right of miry j fo that 
Ihe could not maintain an eje<^ment. But now, by the 
'^z'Hetu 8. c. 28. " No a£J: of the hufband only fliall make 
** a difcontinuance of, or prejudice, the inheritance, a free* 
^' hold of the wife \ but diat after his death, fhe and her 
** heirs may enter on the lands in queftion." 

6. Ejectment, being an a£lion oitrefpafs in its nature, Run. Cjta.), 
^nd faid to be done vi et armisy it follows that the otifier 

mufl be done to the perfon complaining, and not to another 
perfon who had the plaintiff's poffeffion, though the plain* 
tiff's title be affefted by fuch oufter. For it were an im^. 
propriety to fay that the defendant vi et armis ejefted the 
plaintiff, when it appears diat he had not the aftual poffef- 
fion, but that it was, at the time of the oufter, in another, 

7. Therefore, if A, leffee for years, make a leafe to B» Roll, Rep. 3, 
9t will, and B* is ejefled, A. cannot have this a£lion upon 
that'o^^r; becaufe, though the poffeffion of B^ was in 

law, the conftruftive poffeffion of A •yet the trefpafs i/t €f 
qrmisy which is complained of in this action, muft be 
againft the a£lual poffeffion -, and that was in B. But it 
feems, in this cafe, that B. though' but tenant at w/7/, may 
make a leafe to punifli the trefpafs and ejeftment ; other* 
wife there would be an injury doAe, and no one allowed to 
puniffi it. So if A. be leffee for years, remainder to B, for 
years, and A* is eje£ted, and then his term expires, B^ 
ihall not have an ejectment on the otifler of A, ; becaufe the 
poffeffion was not adiuaily in him, and he cannot complain 
of a trefpafs done to another. 

8. The plaintiff alfo, although be may, in fa£t, poffefs a 
good and lawful title, yet he may be barred of his right of 
entry, and fo deprived of his power of recovering in this 
action) for, by the ftatute of limitation, 21 J^tc^ i. c^ i6, 
♦' No perfon fliall make an entry into lands, ^c. but with- 
f* in twenty years after his right and title ihall firft accrue, 
^' with the ufual favings for infants, feme-coverts, perfons 
« infane, EfTr." 

9. Therefore, if the leffee of the plaintiff is not able to BuJl. N. P. 102. 
prove himfelf or his anceftors to have been in poffeffion 

within twenty years before the ailioi^ brought, he {hall be 
pon-fuited. 

io« If a deolaration in ejectment has been delivered: 

witl)in twenty years, and a trial had, whereby leafe,. entyjr,. 

% and 
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and ouftcr, has been confcfled, if the phintifF has been 
non-fuited in that aftion, and brings another cjcftmeiit, 
after the twenty years expired^ the formet confeflion of leafe, 
entry, and oufter, (hill not be fufficient to fave the running 
of the (latute againft the plaintiff; for there muft be an ac- 
tual entry within twenty years. 

II. The poffcffion of the leflbr of the plaintiff within 
tw;;nty years which is neceffary to give him a title muft be 
an aEfual poffeffion, not a prefumptive or implied one : 
Therefore in an ejedment for mitiesy the leffor of the plain- 
tiff proved himfelf to be lord of the manor ^ and that he was 
in poircflion of the manor y but no entry was proved to have 
been made on the mines within twenty years, and it was 
held intutHcient \ for the mines are a diftinft poffeffion and 
may be a different inheritance from the manor. 
. 1 2. The proof of poffeffion within twenty years is not 
only neceffary to fupport the title of the leffor of the plain- 
tiff; but fuch a poffeffion is a pofitive title to the defen- 
dant ; for it is like a defcent which tolls an entry and gives 
a right of poffeffion which is fufficient in ejeftment to bar 
the plaintiff from his aftion ; but the twenty years pof- 
feffion which is fufficient to bar an ejeftment or to give a 
title muft be an adverfe pojjeffiony for where it appears not 
to be adverfe the ftatute of limitations does not run : there- 
fore where a man made a mortgage aS a collateral fecurity, 
though the mortgagor had continued in poffeffion for above 
twenty years yet the intereft having been paid for that time, 
it was held that the mortgagee was not barred in bringing his 
cjefiment ; for there was no adverfe pojfeffiony their titles be- 
inj^; the fame. 

1 3. The poileffion of ont joint tenant is th^ poflcffion of the 
other, fo as to prevent die ftatute from being a bar in 
ejeflment ; for each joint tenant hath a right to the whole, 
and therefore the entry and poileffion of one is as good as 
thai of both : and fo it is of coparceners^ or tenants in conu^ 
tmn ; for, in general where two perfons claim by the fame 
title or where one party claims under or through the other, 
there fhall be no adverfe poffeffion fo as to toll an entry of 
the one, or prevent the entry of the other from being at all 
times lawful;, but what fhall be deemed an adverfe poffef 
fton is a faft proper to be left to the jury ; and therefore 
where one tenant in common had thirtyfix years folc unin- 
terrupted poffeffion without any account to, or demand 
made, or claim fet up by his companion the Court held thefe 

circumftances 
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circumilances a fufficient ground for a jury to prefumc an « 1, ,^ 

oBualoujler of the co-tenant ; but in general M'liere an ad- 6.9. 

vcrfe pofieflion is relied on, the Court expefts there (hould Bui. n. p. 104* 

be prctof of an ^i^»^/ oufter, for unlefs they are very ftrong, * E^P'"»'ic't 
prefumption from circumftances will not be fufficient. **' 

14. The ftatute of limitation does not afFeft the interefts ^ j^^„^ ^^^ 
of TH£ KING, and this privilege is derived to his leflee ^ Cro. £iix. 331. 
as where A, has a leafe for ninety-nine years from the ^'"** Ei«^«^5- 
Crown^ and is out of poflefTicn for more than twenty years, 

yet he may recover in ejeftment \ for A. hath the king's 
poileffion, and the king is privileged from non-claim ac- 
cording to the maxim, quod nullmn tenipus ^ccurrit regi. 
But now by 9 Geo. 3. c, 16. a time of limitation is extend- 
ed to the cafe of the king, who is thereby difabled to 
make title, except to libercies and franchifes, beyond the 
fpace oi Jixty years to be reckoned backwards from the time 
of commencing any fuit or proceeding to recover the thing 
in queftion; fo that now a pofTeffion for fixty years will 
even be a bar to the king's prerogative. 

15. But if the Crown grant the reverfion, the privilege 
doth not follow it in the hands of the grantee, nor is a 
common perfon affcded by the ftatute of limitations where 
the pofTeffion i^ in the hands of his tenant who has paid 
him rent within the time of limitation ; for the poiTeffion 
of a leiTee for years is the poiTeffion of his leilbr, and pay- 
ment of rent is an acknowledgement of fuch poiTeffion : 
So, that during the continuance of the leafe and payment 
of rent the leiTee is in no fort of default, for he cannot 
tnter and take the a£^ual poiTeffion till the leafe be expired % 
but then, it feems that he ihould, becaufe his right of en- 
try fiirft accrues. 

16. A Mortgagee may maintain an a£tion of ejeA* 2 Efp. 140. 
ment either to obtain poflefhon of the mortgaged premifes *^"°* ^J*^' **• 
or eftate ; or to get into the receipt of the rents and pro- 
fits only : But fince the determination {a) that a mortgagee (^) Moft ▼. 
after giving notice to the tenant in pofleffion under a leafe OaUimore, 
prior to the mortgage, may diftrain as well for the rent in Dou^f,***j^?l 
arrear at the time of the notice as for what accrues after- 
wards ; the common prafbice has been {b) for a mortgagee, (^) Cromp. 
when he only means to get into the receipt of the rents to rt^^. 197. 
keep do^n the intereft, to give notice to the tenant of his 
mortgage and to pay the rents to him ; inftead of ^eforting 

to AN EJECTMENT. 
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17. A mortgagee may recover in ejedment^ nvitbont 
giving NOTICE TO QUIT, againft a tenant who claims under 
a leafe from the mortgagor granted after the mortgage with- 
out privity of the mortgagee \ but wh^re lands are let for 
years and afterwards mortgaged, the mortgagee ihall not 
be fuiFered to turn the tenant out of pofTeffion by the exe- 
cution, although the leafe with refpe£): to the laft year of 
the term, might be conlidered as a leafe fubfequent to die 
mortgage ; and therefore to proceed in ejedment under 
this circumftance the mortgagee muft give notice to the 
tenant, before tlie aflion, that he does not mean to difturb 
his pojfejjtony but only requires the rent to be paid to him 
and not to the mortgagor. On a mortgage for years being 
made to A* who, without the mortgagor joining, af&gned 
the mortgaged premises to B. who affigns them to C ; this 
fecond afCgnee may maintain an ejedment againft the 
mortgagor \ for by executing the mortgage deed the mort- 
gagor becomes tenant at will to j4. ) and as by the affign* 
ment of the mortgage he only becomes a tenant atfi^erance^ 
his continuing in pofTeflion under the covenant that he 
Ihall hold and enjoy the premiiTes till default of payment, 
can never create a dijfeifin or diveding of the term, and fo 
an ejectment may well be maintained. 

18. By 7 Geo. 2.c. 20. " Where any aftion {hall l>e brought 
** on any bond for payment of money fecured by mortgage 
** or performance of the covenants therein contained \ or 
** when any aftion of ejedlment (hall be brought by an;y 
** mortgagee^ tsfc* his heirs, executors, admtniftrators, or 
*' affigns for the recovery of the pofieffion of any moift- 
*f gaged lands, Isfc, and no fuit fliall be depending in 
** equity for or touching the foreclofing or redeeming of 
** fuch mortgaged premises, if the perfon who has a right 
" to redeem flball appear and pay to the mortgagee or 
" bring into Cour* (/j) the principal, intereft and cofts, to 
" be copiputed by the proper officer, he fliall be difcharged 
•* from the mortgage j and the Court fhall, by rule^ com- 
** pel the mortgagee at the cofts and charges of the 
•" mortgagor to pay the cofts and charges, to-re-con- 
•* vey the premiffes, and to deliver up all deeds ro- 
/^ lating to the title of the fame : And on bills of fore* 

** clafure in equity for the payment of the money or in 

default thereof for the recovery pf the premiiTes, fuch 

' court of equity, upon application of. the .defendant 

having a right to redeem, and upon admiffion of the 

" plaintiff's 
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** plaintifF's right, may, before hearing make order therein 
*' as if the caufe had been brought to a hearing. But this 
** aft (hall not extend to cafes where the right of redenip- 
** tion is controverted, or the money due not adjufted \ nor 
** to prejudice any fubfequent mortgage," 

19. The mortgagee cannot include bonds, though they Barnes 176, 
are a lien on the eftate, nor can the affignee of a mort- '^^' * ** 
gagee include the payment of a bond and a fimple contraft 
due to him in his own right, in the principal, intereft and 
cofts ; nor will the court direft the prothonotary in com- , 
puting them to take notice of any particular expenditures 
for neceflary repairs made by the mortgagee, but — 

20 A fecond mortgagee who takes the affignment of a Norris v. Mj- 
term to attend the inheritance and has all the title deeds ^'°* ' '^*^°* 
may recover in cje£lment againft the firft mortgagee, not ^* 
having had notice of fuch prior mortgage. 

1 1 • Where there are two or more mortgages, the Court Doc on dcmife 
will not ftay proceedings and compel a redemption of one ^^ ^*^*y^ ^• 
mortgage only, upon payment of the principal, intercfts a^Riaek. Rc». 
and colls on that mortgage without paying the reft. 726. 

22. If a fubfequent purchafer or mortgagee has notice wiiioughby ▼. 
of a former purchafe or incumbrance h^ fhall not avail Wiiioughby. 
himfelf of an affignment of an old outftanding term prior \7^^^ ^^^' 
to both, in order to get a preference ; but if he had no no- 
tice of fuch prior incumbrance or purchafe, and has the 

firft and beft right to call for the legal eftate, then if he gets 
an affignment of it, a court of equity will not deprive him 
of his advantage. 

23. If a fecQnd mortgagee lend his money upon an ef- i Term Rep. 
tate upon which there is an old outftanding term and has ^^^' 
notice at the fame time of a certain incumbrance prior to 

his own, the prior incumbrancer has the beft right to call 
for the legal eftate^ and to fatisfy himfelf of any other in- 
cumbrances upon the eftate, although fuch other incum- 
brances were not known to the fecond mortgagee at the 
time he advanced his money. 

24. The DEVISEE OF A TERM OF YEARS may maintain Young v. 

eje5lment to recover the term demifed, but it is neceflary to Holms?. 
ftiew the aflTent of the executors to the devife. In the cafe * •'^'"'Hse?^- 
of the devife of a freehold^ the devifee may immediately, 
and without any pofleffion, maintain an ejectment 
for the lands deviled •, for after the teftator's deceafe the 
law caft6 the freehold on the devifee^ and even (hould the 

heir 
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Co. Lit 140. ^^^^ enter and die feifed and a difcent be caft, yet the de- 
2£rp.Dig. 14X. vifee may enter and fo maintain an eje£):ment; for other- ' 

wife he would be without re^iedy. 
Run. Ejca« lo. 25. The conusee of zjlatute merchant or Jiatnte Jlaple 
Co. Ul 41. jnay maintain an eje£l:ment \ for thefe tenants have but 

a chattel intereft and that for a period of uncertain du- 
ration, vtz. till their debts are fatisfied, yet this being a 
permanent intereft the law has provided the means of 
fecuring it by tliis a£l:ion. 
Doug). 4s6. 26. Tenant bt elegit may maintain this a£tion to be 

Bui. N. p. 104. pij^ 'y^^^ pofleffion under the elegit ; but he ihould prove 

Ld. Ray. 71S. ^_.i*^'i,.^^i ^^ . ji.--r 

Saik. 563. the judgment^ the eligit taken out upon it, and the inquijt^ 

tion and return theieon by which the lands in quefticm have 

been aiBgned to him ; and it (hould appear that the elegit 

had been lawfully executed \ ioft if more than a moiety has 

been extended the execution is void and an ejectment 

cannot be maintained on it, nor the poflefBon recovered on 

this title : But in executing an elegit the (herifF is not bound 

to deliver a moiety of each particular tenement and farm, 

but a valued moiety pi the whole ; for, as he is to deliver 

pofleffion by metes and bonds, by fuch means only can a 

complete execution be made. 

Run. Eje0.fi. 27* An EXECUTOR may have this a£^ion for an ejefl- 

f Vent. 30. mcnt done to the teftator \ for although at the common Una 

7 en. 4. p . . .^ ^^ YasXA., that perfonal mrrongs died vith the perfon yet 

4 Co. 95. when thejlatute 4 Ednjo. 3. r. 6. gave the adtion for goods 

F. N. B. 92. taken out of the pofleffion of the teftator, it feemed but 

Regift. 97. ^^ equitable conftru£lion of that aft to extend the remedy 

to terms for years, and to puniih the trefpafs on that fort of 
property ; efpecially as leafes for years were looked upon 
as goods and chattels, it was tlie more reafonable to bring 
them all under the fame regulation : and if the executors 
of a lefiee for years are themfelves oufted from the demifed 
premiflTes they may either have a fpecial writ on the cafe or 
maintain an ejeftment. 
Per Ld. Hard- 28. An ADMINISTRATOR on letters of adminiftration 
286. * ^^^* being granted pendente lite may maintain an adlion of ejeft- 

ment. 
Shae V, Porter. ^9* ^^ ^^^^ ^^ ^ tenancy from year to year as long as 
3 Term Rep. both parties pleafe, if the tenant die inteftate his admi- 
*3' nijirator has the fame intereft in the land which his ihtef- 

tate had ; and the leflee of fuch an adminiftr>^tor may de- 
clare in an ejeftment on a term ioxfeven ,y(^ars^ for the 
time is not concluflve. 

30. A 
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go. A- CORPORATION AGGREGATE may bring ^jcftmentj BuUN. P. 98, 
but, to make themfelves leflbrs of the plaintiff, they muft 
give a letter of attorney to fome perfbn to enter and Teal a \' . 

leafe upon the land \ for a corporation cannot make an aU 
torney or ^^///^ except by deed ; nor can they appear but by - 
making a proper perfon their attorney by deed ; therefore 
they cannot enter and demife upon the land in perfon, as 
natural perfans can ; nor can they fubftitute an attorney 
to enter into a rule for their cofts ; nor will an attach- ^''''^•"f^W* 
metit go againft them for difobedience to that rule ; hence ^^^' ^*' 3* 
they are obliged to make an a£tual leafe upon the land, 
which leafe muft try their title, and then the attorney may Patrick ▼.Balls, 
proceed in the common method which is not altered by ^,5 ' *^"** 
ftatute : But a declaration in ejeftment by a corporation 
has beeaheld good after verdid, without fetting out that 
the demife was by deed ox under the feal Of the corporation. 

3[, A CORPORATION SOLE may bring an ejeftment: 
Thus where the copyholders of a manor belonging to a ^"^' ^^ ^' *°^* 
biflitiprick during the vacancy of the fee, committed a for- 
feiture by cutting timber, the fucceeding Bishop was al- 
lowed to maintain an ejeftment. ^ 

32. A COPYHOLDER if he is oufted by his lord may Lit. S«flf. 77V 
maintain, an ejcdlment againft him j for though he is called l}'^^^,^' .. 
a tenant at wm yet it is accordmg to the ctiftcm of the S76. 
manoTy and the copjfholder cannot be put out while he Co. c/)pv. 51, 
performs his fervic^s ; but in fuch cafe it feems to be ne- 4 Co. a . 
cejQary that the copyholder (hould be warranted to make 

leafes either by the cuftom of the manor or by licence of 
the lord, and then he may clearly have this a£l;ion; and 
even without a cuftom to make leafes the copyholder may 
clearly maintain this 'a£):ion againft all perfons except the 
lord. So,.alfo, if the lejfee of a copyholder be ejefted by 
aftranger he may have this aflion ; and fo alfo, the lord , .„. ,,.' 
mall in this action to recover the copyhold where the copy- the demife of 
holder has committed a forfeiture.— S^^ qu. If the furren- WooiUm* v^ 
deree before admittance can recover againft the lord or a f xcrmRe*. 
ftranger. (/i) 600. 

33. An attorney cannot be a leffor in cje£J:ment. Dough 466. 

34. Trustees {hall not recover poffeffion from a dif- 3 Burr. 1901. 
puted title w:ith their ceflui que trufl \ nor where 11 is clear ^^°"^ ' '**' 
that the perfon in whom the legal eflhte is vefted, is a mere Cowp. 46. 
truftee, he ftiall not avail himfelf of his title to defeat his 

$ejiui que inifl from recovering in eje^lment. 

L 35. A 
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35. A furrcndcr of chambers in the N^w Inn to the trea^- 
furer and ancients of the Society, made with their aflent, 
to the intent that they may grant the faid chambers to a 
purchafer, paiTes the eflate to fuch purchafer before ad- 
mifllon: And therefore upon the death of the furrenderee 
before admiflion th£ Society may maintain ejectment 
for them. 

36. The title to copyhold lands relates back -from the 
time of the admittance to the furrender as againft all per'> 
fons but the lotd; fo that the surrenderee may recover in 
ejedm^mt againft the furrenderor, on a demife laid between 
the times of admittance and furrender. 

37. The furrenderor of a copyhold eftate is confidered 
before admittance as a trujiee ior the furrenderee, and there- 
fore is not permitted to fet up zfonnal ohJeBion zgamR, the 
plaintiff recovering in ejectment that property which he 
holds for the benefit of the furrenderee. 

38. The TRUSTEE of a term not having notice of an 
agreement for a leafe before the grant of the term, may 
maintain an ejeftment againft the tenant in pofleflion under 
the agreement. 

39. A leafe of a re£^ory by a re£lor becomes void by 13 
Eliz. c. 20. by his non-refidence for eig|hty days, of which 
a ftranger may take advantage ; and his le^e cannot main- 
tain an eje£lment againft a ftranger who enters without any 
title whatever. 

40. Where an ittfant becomes entitled to the rc^'crfion 
of an eftate leafed from year to year, he cannot ejedl the 
tenant without giving the fame notice as the original leflbr 
muft have given. 

41. -/f. devifes copyhold lands to "trustees in fcc,"^^ 
(who are to be from time to time renevt'cd) " in tnxftthat 
" the rents and profits fliall for ever afterwards be difpofed 
** of to certain charitable purpofes 5 and direcis that the 

rent of the faid copyhold lands being eleven pounds 
per annutn^ fhall never be improved or raifed, but fhatt 
continue at eleven pounds per annum ; and that J?. who 
was the tenant of the faid copyhold lands, and his chil- 

** dren arid pofterity which fliould fucceed fhall never be 
put forth or from the fame, but always continue the pof- 
fefTion paying the eleven pounds." — Neitlier B, nor his 

defcendants were ever admitted on the court rolls. If i?. 

took any eftate it vSs an equitable e/Iate tail\ but the inte- 

rcft of B. (^whatever it is) will not prevent the trustees 

recovering 
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recovering in ejeBrmnt though thejrent has been regularly 
paid. 

III. Of what Things EjeBment will lie. 

I. Originally damages only were recoverable in eje£):- Runmngton*! 
mcnt, and not the pofleffion of the thing itfelf ; but as Eje^ment, 
terms for years began to fwdl to a great length, ai>d were ^* *^' 
by fuch means put out of the power of the freeholder^ it 
became reafonable and necefljiry to give the writ of habere 
facias poj/ejjionem^ in order to recover poffeflibn of the land 
itfelf. When the pojjeffton therefore was given in this aftion 
it became necefTary to confine it to fuch things as the fheriff 
might have recourfe to after judgment to deliver the pof- 
feflion of \ but the courts did not confine it to the rules in 
THE REGISTER which govcm \ht pr^ecipej but allowed it to 
be brought for fome things which could not be demanded q^^^ jh^ ^ . 
in 2L pracipe quod reddat\ thus, it hath been held that an Ceo. jac.465. 
eje£lmcnt lies of an orchard \ bccatife it is a Wota of cer- ^^y 57- 
tain fignification, though in z, pracipe it mud be demanded 
by the name of a garden ; and it being well enough un- 
derftood the flieriff may with certainty deliver it upon an Cro. Ell*. 818. 
execution : So an ejeftment has been allowecf for a fable 1 Lev.s8, 
and a cottage^ becaufe they are words of a determined fig- ^'y***»5* 
nification and may be delivered by the writ of execution : 
an eje£lment of an houfe is gpo4> though in a pracipe it 
ought to be demanded by the name of a mejfuage. So alfo, q^^ t^^ g 
an eje&ment 6i ja chamber in the fecond (lory of fuch a Palm. 337. 
houfe was held good, there being certainty enough to di- 
re£): the (heriiFin the execution, and in that cafe, it was 
faid, that "an ^je£):ment de una rooma had been adjudged 
good ; it has even been held, that an ejeftment for part of ' 
a houfe in A» is well enough: So alfo, it litf^ of a manor \ stra.695. 
fo many acres of /fl«^ 5 of meadowy oi pafture\ of wood\ Cro. Eliz. aS6. 
or of a certain place called the vejlry \n D\ of a reBory of 
a chapel which may be demanded by the name of a mef ' *' ^^' 
fuage^ or for a prebendal fall after the collation to it. So L^**"* *'*' 
alfo, it lies of a cottagi^ of zfable^ of a hoilery of fait ^ (^j) 

of 

(«) upon this Cafe Mr, Serje«*t [ "are called h»ltritx\ now if any 

RuNNiNGToN nsakes thit Obfer-' ** oim withheld the buckets of wa- 

▼ation, ** As I underftand this cafe, *• ter from the grantee be may 

«* it is, where there is a Will of fait " bring his aftion of ejedmeat y 

** water J and a man hath no inhe* <' and this differs from the cafe of 

•« litance in the foil of It, but only a '• a ftream or rtinning-water \ be* 

'< leafe or grant of (o many buckets '< caiife there the thing demanded 

'* «f the water as will atlTc which i " is tranfient and always running 3 

L ^ «• but 
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1 Lev. 58. of a cocJ miru^ {^a) of land and a coal mine in the fame laftd^ 

cro!EUa.' 8j8. ^ ^ pool OX (landing tirater, of zjlream or running water^ 
Cro. Jac. 655. {h) of a beajl gate ; for fo many acres of herbage for a^r/? 
^^fV^*'; 555* Mowing, for a A^ r^rrf; of a r/?/^ called D» containing fo 
Saiklkec.*' many acres .• So for a parcel of a highway^ and though it 
Strange 695. be built upon, it fhall be demanded as land ; fo alfo it lies 
Amfr' 16. ^^^ fo many acres of y»r2f and keatb, ox moor %ndt marfh\. 
4 Mo^.98. fo alfo, in the county of Norfolk it may be brought for 
Bui. N. P. 99. an alder car \. ox in Ireland foi mouHtatns or fo many 
aCromp'.Prta. ^^res of hogg \ becaufe in thefe places tlie words have but 
155. one fignificfition and comprehend refpeftivefy only one fort 

lmi)«y'» inft. of land. An ejeftment will lie for ttthes, for although they 
Run. EjcA. 3». ^^^ W ^^ common law confidered as part of the incorporeal 

inheritance, yet as by the ftatute 32 Hen* 8. r. 7. the fame 
Cro. par. 30 r. i^emcdy is given to every lay perfin who having any eftatc 
La. Ra^m. 789. or intercft in tithes and is dilTeifed thereof, as they have 

for lands, it is held that lay impropriators may bring an 
See lyHen. 8; ejeftment for tithes ; and this do£lrine has fmce been ex- 
^x^nin 8 A t^"^^^ ^^y analogy to tithes in the hands of the clergy ; but 
a&3Eaw.6. 5t only lies againft the perfon claiming or pretending to 
«• >3* have title thereto, and not dgainft thofe who only fubJiroB 

them. So alfo it was formerly held that an ejectment did 
not lie for a chapel becaufe it was resfacra which was not 
demifable ; but now fince they are become lay inheritances 
they are recoverable in ejeftment as other lay eftates, but 
it fhould be demanded by the name of a ntejjuapy or it is 
not formal. 
Co, Lit. 9. a. 2. But for a rent or common apprender, as common in 

grofs, fcfr. or other things that lie merely in grant, no 
ejeftment lies ; becaufe thefe being incorporeal things are 
in their nature invifible, que neque tangi nee videri pojfunt ; 
and therefore not in their nature capable of being delivered 
Strange 54. in execution, but for common appendant or appurtenant an 

ejeftment will lie, becaufe the fhcrifF may give the poflef- 

fion of fuch common, by giving poflcflion of the land ta 

Cro. Car. 492. which it belongs. — For this reafon an ejeftment of a 

8 Med" ^^^' fj^^^y in fuch a river has been held ill: So, an ejeftment 



'< but here the water is fixed In a 
** certain place within t^e boundt- 
*< and cotnpafs of the well, and is 
*^ confidered as part of the foil ; 
<< and therefore Sir Edio. Cake fays, 
*' that by the grant of a boiltry of 
** fait, ihtfoiiitfiifi^j^ffci.'' Run- 
.cington on £jedt, 37. Co. Lit. 4. b. 



Cro. Jac. x5a. i Lrr. ZJ4. i Sid. 
x6i. 

{a) Std. fitt If it ought not m 
this cafe to be brought fur fo many 
acres of imtui covered wtb water, 
Co. Lit. 5. Yelv. 143. iBl.Com* 
5. Yelv. 143. 

{k) Cowp. 305. 

for 
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'for a certain rivulet or water-^ourfe called D* doth not lie, Yelv. 143. 
becaufeit is impoflible to give execution of a thing which 1 Brown'i. 142. 
is transient and always renewing ; an ejeftment will not 
lie for pannage although it will for the herbage of land -, ^ Lcv.^an. 
hcQ2Mh pannage confifts only of the wafte which fall from iSid. 416. 
the trees, which the fwine feed on, and is not part of the 
foil itfelf, as the herbage is. It will not lie for a croft y nor " 
of a kitcheny and an ejeftmcnt for a tnejfuage or tenement 
without other defcriptions is bad, or demurrer to the de- 
claration, for its uncertainty, [a) but an ejeftment for a {^^ Cro. Eilz. 
tnejfuage AND tenement is good after verdift* {b) An ejeft- Cro/jac^Vac 
mcnt will not lie q{ the fourth part of a meadow, without (^ystewartv.' 
fhewing the number of acres the meadow contains: {c) Denton, i Term 
And an cieftment for fines, dofes of land, arable and ^JP* 'J* ^^* 

j\ 11 . X r - \ • • , alfo 1 Burr. 

palture, called. Long furlongs, contammg ten acres, has 623. » Bac. 
been held bad (rf) : So alfo de mineris carbonum not faying Abr. 169, and 
how many is bad, unlefs it be the cuftom of the place to Cra EHz 186°** 
be fo {e) : So alfo an eje6lment for one hundred, acres of (r) 1 Lev. a 13, 
nvq/iey or for one hundred acres of mountain^ is bad for ^^) ^^^' ^*''* 
uncertainty (/*): So alfo for a houfe^ ten acres of land, (J)^'saik. a^e, 
and twenty acres of meadow, by the name of a houfe and ten (/) Palm. joo. 
acres of meadow, is bad 5 for it fhould be a mejfuage inftead ^*|^* *55' 
of a houfe [g)\ So alfo an eieclment for a manor mud de- this Work.' ' 
fcribc the quantity and fpecies of the land contained Sedquere, 
therein (A)/ ^ L^K'e/" 

3. The general maxim in laying houfcs and lands in cjeft- 5 Burr. 2673. 
mentis, that they muft be fpecifiedin fuch a manner in ' Surr. 144. 
the declaration that the fheriffmay certainly know what to ^^' ^'* 
give the pofTeffion of, if the plaintiff fhould recover ; for 
the judgment is in order to execution, and the judgment 
would be vain if execution could not be had of the thing 
fpecifically demanded, and yet at this day the pradice is 
for the (hcriff to deliver pofTeffion according to the direc- 
tion of the plaintiff who therein afts at his peril. 

IV. Of EjeBmentfor Non-payment 4f Rent. 

I. By the common law an a^ual entry by the perfon 
claiming title to lands and tenements, was neceffary to be 
made in order to fupport an aftion of ejeftment, but in 
the cafe of a leafe the landlord could not enter and take 
the aftual poffeffion until the leafe was expired ; it there- 
fore became ufual to infert a provifo that in cafe the rent 
of the demifed premifl'es was behind and unpaid at a cer- 

L 3 tain 
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tain time, the leflbr fliould have a right to re-ent^. In parol 
demifes however 4xom year to year the hmdlord could not 
have the benefit ofluch a provifo ; and when the right of 
re-entry fubfifted, g'^eat inconvenience frequently happened 
to leflbrs and landlords in cafes of re-entry for non-payment 
of rent, by reafon of tlie many niceties that attended fuch 
re-entries at common law, and even when a legal re-entry 
was made, the landlord or leiTor was put to the expence, 
charge, and delay of 'recovering, in cjeftment, before he 
could obtain the a£):ual poiTeflion of the demifed premifles. 
It \A therefore ena£led, 

tween ^wdi^d *' ^^ ^ ^'^' ^* ^' '^^^ ^* ^' *' '^^^^^ ^" ^^ '^'^'' between 

•nrtcnantwbere " LANDLORD and TENANT, as oftcn a8 it Ihall happen that 

there ii half • " ouc half year's rent is in arrear, and the landlord or leiibr 

Unreal "^Ind the " ^® ^hom thc fame is due, hath right, by law, to reenter 

landlord hath a " for non-payment thereof; fuch landlord or leflbr (hall 

right to re entry <* and may, without any formal demand or re-entry, ferve 

iuv!'?f hII"*!! " a declaration in ejeftment for the recovery of the demifed 

without demand , » r % /> iiiij-j 

or entry ferye premifles, or m cafc the fame cannot be legally lervce, 

■ declaration in « or no tenant be in aftual poiTeiEon of thc premifles, then 

m.^^VhV"** *\ ^^ affi^ ^^^ ^^"^^ "P^" *^ ^^^ of any demifed mefluagc; 
demiredpiemifes " or in Cafe fuch ejectment (hall not be for the recovery of 
dif^^hargedofthe «< ^ny meflTuage, then upon fome notorious place of thc 

" land, tenements, or hereditaments, comprifed in fudi 
declaration in ejefinient, and fuch afiixing (hall be 
deemed legal fervice thereof, which fervice or affixing 
fuch declaration in ejedment, fhall ftand in the place qi 
*^ a demand and re-entry ; and in cafc of judgment againil 
** thc cafual ejedor or nonfuit for not confefling leafe, 
** entry, and oufter, it (hall be made appear to the court 
" where the faid fuit is depending, by afiidavit, or be 
*^ proved upon the trial, in cafc the defendant appears, 
*^ that half a year's rent was due before the faid declaration 
" was ferved, and that no fufficient diftrefs was to be found 
** on the demifed premifles, countervailing thcf arrears then 
** due, and that the leflbr or leflbrs in cjcftmcnt had power 
*' to re-enter 5 then, and in every fuch cafe, the leflbr or 
" leflbrs in eje£lment flial} recover judgment and cxccu^ 
•* tion in the fame manner as if the rent in arrear had been 
legally demanded, and a re-entry made ; and in c^fe the 
leflee or leflfees, his, her, or their aflUgnee or aflSgnees, or 
other perfon or perfpns claiming or deriving under thc 
faid leafes, Ihall permit, and fuffer judgment to be had 
'* on fuch ejedlment, and execution to be executed there- 
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^ on» without paying the rent and arrears^ together with 
** full cofts> and without filing any bill or bills, for relief in 
^' equity, within fix calendar months after fuch execution 
*' executed ; then, and in fuch cafe, the faid leflee or lef- 
** fees, his, her, or their aiSgnee or affignees, and all other 
'^ perfons claiming or deriving title under the faid^ leafe, 
*^ fhall be barred and foreclofed from all relief or remedy, 
" in law or equity, other than by writ of error for reverfal 
^' of fuch judgment, in cafe the fame (hall be erroneous ; 
*^ and the faid landlord or leffor fhall, from thenceforth 
'^ hold the faid demifed premiffes difcharged from fuch leafe; 
** and if on fuch ej^£lment verdi£l fhall pafs for the de- 
'^ fendant or defendants, or the plaintiff or plaintiffs fhall 
'* become nonfuited therein, except for the defendant or 
^' defendants not cohfefling leafe, entry, and oufler, then, 
*' in every fuch cafe, fuch defendant or defendants fhall 
** have and recover his, her, or their full cofls." 

3. Provided ALWAYS, " That nothing herein contained The tight of 
*' fhall extend to bar the right of any mortgagees of fuch mortgageM not 
•* leafe, or any part thereof, who fhall not be in pofleffion, *" ^?^'^^''"^l!j 
** fo as fuch mortgagee or mortgagees fhall and do, within thUaa.*"* 

^ fix calendar mondis after fuch judgment obtained, and 
** execution excuted, pay all rent in arrear, aild all cofls 
" and damages fuflained by fuch lefTor, perfon or per- 
" fons intitled to the remainder or reverfion as aforefaid, 
*' and perform all the covenants and agreements, which, 
, " pn the part and behalf of the firft IcfTec or leffees, are 
** and ought to be performed, 

4, " That in case the faid lefTee or lefTees, his, her, or Ofprocredinp 
** their affignee or affignees, or other perfon or perfons *°*i**'>* 

** claiming any right, title, or interefl, in law or equity, of, 
*< in, or to the faid leafe, fhall, within the tim« aforefaid, 
*' file one or more bill or bills, for relief in any court of 
•^ equity, fuch perfon or perfons fhall not have or continue 
'* any injun£lion againfl the proceedings, at law, on fuch 
** ejectment, unlcfs he, fhe, or they do, or fhall, within 
<* forty days next after a full perfeft anfwer fhall be held 
** by the leffor or lefTors of the plaintiff in fuch ejectment, 
** bring into court, and lodge with the proper officer, fuch 
** fum and fums of money, as the leffor or lefibrs of the plain* 
<* tiff, in tlie faid ejeftment, fhall, in his, her, or their an* 
** fwers fworn to be due, and in arrear, over and above all 
'^ jufl allowance; and alfo the cofls taxed in the faid fuit, 
*^ tliere to remain till the hearing of the caufe, or to be 

L 4 " paid 
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** paid out to the Icffor or landlord, on good feciirity, fub- 

** jeft to the decree of the court ; and in cafe fuch bill or 

•* bills {hall be filed within the time aforeiaid, and after ex- 

** ecution is executed, th^ Icffor or leffors of the plaintiff 

** ftiall be accountable only for fo much, and no rnore, as 

** he, (he, or they fhall really and bonajidej without fraud, 

. " deceit, or wilful negleft, make of the demifcd premifTes, 

** from the time of his, her, or their entring into the ac- 

•' tual poffeffion thereof; and if what fhall be fo made by 

** the leffor or leffors of the plaintiff, happen to be left 

** than the rent refervcd on the faid leafe^ their the faid 

** leffee or leffees, his, her, or their affignce or aijBgnees, be- 

'* fore he, fhe^ or they Ihall be reftored to his, her, or their 

** poffeffion or pbffeffions, fhall pay fuch leffor or leffors, or 

." landlord or landlords, what the money fo to them paid, 

.** fell fhort of the refervcd rent, for the time fuch leffor or 

^^ leffors of the plaintiff, landlord or landlords, held the faid 

" lands. 

On tender of 5, " PROVIDED ALWAYS, and be it fusdicr cnaded, by 

UUcTm ro- " ^^ authority aforefaid, that if the tenant or tenants, his, 

cccdings (hall bp ^ her 01: their affignee or affignees, do or (hall at any time 

ftayed. (( before the trial in fuch ejeftment, pay or tender to the 

*^ leffor or. landlord, his executors or adminiflrators, or his, 
*• her, or their attorney in that caufe, or pay into the court 
.*• where the fame caufe is depending, all the rent and ar- 
5* rear, together with the cofts 5 then, and in fuch cafe, all 
** further proceedings on the faid. ejeftment fhall ccafe, and 
'* be difcontinued : and if fuch leffee or leffees, his, her, 
:. ** or their executors, adminiflrators or affigns, fhall, upon 

• *' fuch bill filed as aforefaid, be relieved in equity, he, fhe, 

** and they fhall have, hold, and enjoy the demifed lands, 
*• according to the leafc thereof made, without any new 
♦' leafc* to be thereof made to him, her, or them." 
Df< on the De- ' 6' When^thcre has been a recovery in ejedment, under 
mlfc of Fletcher this flatutc, and Ae poffeffion acquiefced in, there cannot 
V.Lewis, iBurr. jjg ^ jjg^ ejcftmcnt brought on the ground that the judg- 
ment was by default, that it did not appear there had been 
any affidavit then made by the leflbr of the plaintiff, tliat 
.** half a year's rent was in arrear, and no fufficient diflrefs 
to be had," for the proceedings, being under the flatute, tlie 
coirt will, in fuch cafe, prefume that they were regular. 
Downes v. ?• The defendant, in an aft ion of ejeftment for non- 

Turner, Saik. payment of rent, unddr this flatutte, may flay the procced- 

Bttli N. P. 97. *"6^' °" paying the arrears of rent and cofls of fuit into 

3 court, 
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court, although the. aft ion is alfo brought on a claufe of re- -* *• 
cntrjr in the kale for not repairing; but it there has been a Noright, 
tender before fervice of the ejeftment, or fuing out of the * BUck. Rep. 
writ, the proceedings are irregular^ and may be fet afide ^* * 
for irregularity. 

8. An ejeftment' may be brought againfl a tenant who jvfs. cafes of 
gives notice to quit at fuch a time, and does not quit ac- praaice, and 
cordingly, as well as when the landlord gives the tenant ^"^' ***^* P**® 
notice to quit. 

9. A notice to quit, " or I fliall infift on double rent," Dougl. 175. 
is good to fupport an ejeftment. 

10. When the pofleflion of the tenant is adverfe^ it is not Cowp.BLep.6a». 
neccflary to give him notice to quit ; in order to fupport an 
ejeftment again ft him. 

1 1. A landlord muft not receive any rent after an cjeft- 1 Burr. 6W. 
ment is brought, nor till the fame is determined ; if he docs, 

it is a waiver of the trefpafs on which fuch aftion is ground- 
ed, and he will be nonfuited on the trial for fo doing. 
His remedy, for the rent in arrear, is by aftion for the 
mefhe profits. 

13. On moving for judgment on the ftatute 4 Geo. 7.* 
there muft be an affidavity ftating that the landlord had a 
riglit to re-enter, &c. or that the defendant could not be 
legally ferved with a declaration (as the cafe may be) \ and 
that a copy thereof was affixed as aforefaid ; or the court 
will not grant the rule. 

V. The Declaration \ the Demtfej Ehtry^and Oufter. 

1 . The aftion of ejeftment lies in the king's bench, 
both by bill and by original ; but in the common pleas, by 
original ovUjm 

2. The DECLARATION in ejeftment, muft fhew a good Yd^. 166. 
demifes (hould always fet out the plaintifPs title as it *sfj^''^°* 
is, and (hew a good and fubfifting one in him at the time 1 Stra 550. 
of the ejeftment brought ; and therefore the demife, by Bull. N. P. 105. 
the leflbr of the plaintiff, muft always be laid after his ^ ^'*^* ^^^^ 
title has accrued, for the queftion is, whether the leiTor 

could then make a leafe ? and it is ufual to lay the demife 
as far back as pofiible'; but it is not neceflary to lay any 
day certain upon which the plaintiff entered ; it is fufficient 
to lay a demife, and then fay, in general, that he afterwards 
entered. 

-x. The 
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Sa^k. 257. 3. The declaration fhould ftate the ejeftmcnt by thedc- 

% Black. Rep, fendant, as done fubfequent to the date of the fuppofed 
^^^ leafe made to him by the Icflbr of the plaintiff; for other- 

wife, the ejeftment, which is the injury complained of, 
would precede the time of the accruing of the plaintiff's title, 
and fo there would be no caufe of a£tion, fiut, although 
this is the right and proper form of declaring, yet this be- 
ing a fiftitious a£lion, it is not fatal if laid otherwife ; for 
cafes have occurred, in which the ejcftment has been laid 
prior in point of time to the demife, and yet the court has 
IJbM. N. P.to6. held it to be good ; that is, where the plaintiff declares, on 
irpiniat's^ /* ^ certain demife, and that the defendant afterwards ejeded 
Digeft 154. him, and then makes the ^V/Vf/ mention a day prior to the 

demife ; in which cafe, the ^^fcilkety* being inconfiflent with 

the *' afterwards^^ fhall be rejefted as furplufage. This in- 

* ^«»r* ri 59. cohfiftency will not vitiate the declaration, although it be 

objefted to before trial \ and, after verdiB^ almoft all repug- 
nances wiirbe cured, except fuch as affefl: the title or are in 
the procefs* 
II Co. 55. 4. The declaration (hould ftate the certain 5'«^«///y, and 

the nature of the land to be recovered ; as arable, pafture, 
meadow, &c. for where the ejeftment was for a rneffuage 
and clofe, containing thre^ acres, and yerdiS for the plain- 
tiff^ the judgment wasarrcfted; for it was not fufficient to 
Boll. N. P. 109. ftate the quantity only, without alfo fetting out the nature of 
Salk. 254. ^]^g i^j^ J . ^j^j fQ^ where it was for a clofe of meadow, 

<:alled Partridge^ ^ Lees ^ containing ten acres more or lefs, 
it was held to be ill for not fliewing the precife quantity. 
So alfo of different kinds of land, it muft (hew how much 
SiJ. 295. there is of one kipd, and how much of the other j for an 

3 Wilf. 13. uncertainty in the declaration, in thefe refpefts, is an in- 
curable fault. The plaintiff, however, is not bound to de- 
clare for the exa5l quantity which he has a right to recover ; 
for he may declare for any indeterminate quantity, and the 
general form novf ufed is fo, viz, one thoufand acres of 
Cro. rii2« 13. pafture, two thoufand acres of meajdow, &c, and he fhall 

recover according to the quantity to which he proves a title. 

So if the plaintiff declare for any thing, and prove a title 

but to a moietyj he fliall only recover fo much ; as where it 

ftRoll. Abr'. was iox a hotkey and tlic proof only went to fliew that/^r/ 

704. 719. of it was built by encroachment on the plaintiff's land ; 

S ev- 334* jjg recovered for fo much as was fo built on his land. 

5. But although the plaintiff may thus recover in cjeflr 
m^ti lefs than he declares for ; yet if he prove a title to 

fiwrc 
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more than he has declared for, he (hall not recover it, i Burr. 316. 
for h^ can recover no more than he goei for in the declara- 
tion : So, although he declare for a time lo7iger than he has g^n j^^ ^ ^^^ 
a right to recover, yet he fliall recover according to v^hat 
his title really is : But a very exa6l defcription of the na- 
ture of the land is not required, and greater latitude is ^stra loVi 
i]ow admitted than formerly^ becaufe the leflee of the pkin- 
ti(F is toJbeiO the lands tQ the fhcrlfF, and to take poiieilion 
of them at his peril* 

6. The entry which was n^ceflary in ejeftment, is now Sail?. »86. 
rendered ufelcfs by the general co>ifession of the defend- S"'^\^* J^**** 
ant of leafs J entry ^ and ouJler\ but by 4 Ann. c. i6»f» 16. ^'"^ '^ < 

" No claim or entry {hall be fuflicient to avoid ajine levied 
" yf/ixk proclamations^ unlefs the aftion be commenced with- 
'* in one year after making {mqIi entry or claim; nor to 
" avoid the ftatute of limitation, unlefs the aftion be 
** commenced within the fame timcj" and, therefore, in the 
cafe, and only in the cafe of a fine, it is necefl'ary to prove 
an aBual entry* Thus where a fine was levied, the lefTor 
of the plaintiff proved, that he had gone to the houfe in 
queftion ; and, at the gate, faid to tlie tenant, that he was 
heir of the houfe and land, and forbad him for to pay any 
more rent to the defendant, but that he had iiot entered the 
houfe, when he made the demand, on which it was agreed, 
that the claini at the gate, without entring the houfe, was 
infufficient. Then it was proved, that there was a court 
before the houfe, and which belonged to it; ^nd that, 
thougl^ the claim -^vas at the gate, yet that it was on the 
land, and not in the ftreets, and that was holden to be a 
good entry, and clearly to fupport the ejeftment. So where 
a ftranger made an entry on the premifles, on behalf of the 
leflbrof the plaintiff, but without any authority from him 
at that time, claiming for him under a will ; but the leflbr . 
of the plaintiff affented to it before the day laid in the demife; 
the court were clearly of opinion, that the entry was fuf- 
ficient to fupport the ejeftment brought on the title, the 
fubfequent affent having eftabliihed the validity of the firil 
entry. 

7. As to OUSTER, the confeffion of leafe, entry, and s Burr. 1897, 
oufl'er, is fufficient to bar a non-fuit for want of proof of 

^£lual oufter* 
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VI, Service of the Declaration and its Incidents. 

% Stra. 1064. T. If it be known where the tenant lives, he (hould be 

pcrfonally ferved with the declaration, if he does not live on 

the premifles for which the ejeament is brought; and, 

therefore, where the attorney for the plaintiff knew where 

the defendant lived, but did not fervc him : it was held to 

be irregular. 

The fervice of 2. So the words of the 4 Geo. 1* r. a8. are, " That 

«ecla,3tion muft cc the Icflce may, without any formal demand or entry, 

W prmj^c. *' " fervc a declaration in ejeament, in cafe the fame cannot 

« be legally ferved^ or no tenant be in actual pofleffion, then 
« affix the fame on the door of any demifed meffuage, or 
" in cafe there be no mefTuage, then upon fome notorious 
<< place on the land." In proceeding, therefore, both 
under this flatute, as well as at common law, the leflbr of 
the plaintiff muft proceed by perfonal fervice if poffible. 

3. But if the tenant himfelf cannot be found, then fer- 
vice on a luife ox fervant on the premijfes (hall be fufficient. 
s Black.' Rep. If the fervice be on the wfe^ it is alone fufficient to affeft 
800. the tenant; but if it be on a fervant, in that cafe tliere 

Salk. 255. {hould hQfome acknowledgement for the tenant that he receiv- 

ed it ; and, in all cafes, when the tenant cannot perfonally 
be ferved, the court will, by rule of court, order particular 
fervices of the declaration to be>good, fo as to give a good 
* Burr. I J06, judgment for the plaintiff; as on a perfon in the houfe with 

another copy fixed to the premifTes; fo a fervice on a wo- 
» Burr. 1161. ^^^ ^j^^ ^^jj^j htxitM M. C. (then in the houfej on an 

I Strange 755. affidavit, that M. C. was eitlier not at home, or denied, and 

that one copy of the rule was affixed to the door, and an- 
other thrown in at the window, was' deemed good fervice. 
Lilly's Pr«. 4, If there are feveral tenants of the premifTes, there 

i^H' 499* muft be a declaration,in ejeAment, delivered to each of them. 

5. The perfon alfo who fwears to the fervice of the decla- 
ration, muft fwear pofitively, that fuch a one is tenant in pof- 
feTion ; that he read the indorfement to him; and that he ac- 
quainted him with the contents thereof ; upon this affidavit, 
the plaintiff may move the court for judgment againft the 

caftial ejeBor^ which is always granted, unlefs the tenant, in 
due time, enter into the common rule to confefs leafe^ entrj^ 
and Qujler. 

6. In the king's bench, if the premifTes are fituate in 
London or Middlefex^ and the notice requires the tenant to 

appear 



^he Law of EjeSIment. 157 

appear on the firft day, or within the firft four days of the 

next term, the plaintiff (hould regularly move for judgment 

againft the cafual eje£l:or in the beginning of that term, and 

then the tenant muft appear within four days inclufive after 

the motion, or^ the plaintiff will be intitled to judgment. 

If, however, the motion be deferred till the latter end of 

the term, the court will order the tenant to appear in two 

or three days, and fome times immediately, that the plain- 

tilt may proceed "to trial at the fitting after term ; though, 

if the motion be not made before the laft four days of the 

term, the tenant need not appear until two days before the 

elToin day of the fubfequent term, and fhould the notice, in . 

fuch cafe, require the tenant to appear in the next term 

generally, the tenant hath the whole of that term to appear 

in. 

7. In the common pleas, if the premifles are fituate in 
London or Mtddlefex^ and the tenant has notice to appear in 
the beginning of the term, the plaintiff cannot take any thing 
by his motion for judgment againft the cafual ejeBor for de- 
fault of appearance, unlefs fuch motion be made within one 
week next after the firft day of every Michaelmas and Eajier 
term, and within four days next after the firft day of every 
Hilary and Trinity term j but it has been holden, that this 
rule does not extend to the cafe of a vacant poffefftony under 
the ftatute 4 Geo^ 2. r. 28. 

8. In country caufes, though the declaration' be delivered 
before the effoin day of Eqfter or Michaelmas term, yet the 
tenant, in both courts, is allowed till four days after the 
next iffuablc (that is Hilary or Trinity) term, to appear \ 
and if the caufe arife in Cumherlandj or in any other county 
where the afiizes are held but once a year, the tenant is 
not compellable to appear till four days after the term pre- 
ceding the affizes. But, in the lin^s hehch^ the plaintiff 
muft move for judgment the fame term in which the tenant 
has notice to appear, though the pra£):ice is different in the 
common pleas ^ for there he may move for judgment at any. 
time during the next iffuable term. 

9. By II Geo, 2. r. 19. " The tenant muft give notice Buckleys. 

" to his landlord of any declaration in ejeftment ferved on j^^p 5^' *^ ""* 
" him, under penalty of three years rent." But this ftatute 
only extends to cafes where the ejedment is on a title ad-* 
verfe to that of his landlord ; and not to cafes where it is 
brought by the mortgagee^ to be put into poffeffion of the 

mortgaged 
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mortgaged premises, ixdthottt difturbing the kflee's pofiei^ 
fion. 

4 Bnir. 1996. lo. TVTierc the tenant docs not give notice to his Is^ndlord 

of the feniccof the declaration, and there is judgment againfl: 
the cafual ejeSior^ the court will fet afide the judgment, and 
order the tenant to pay all cofts to the leiTor of the plaintiff^ 
on the landlord's entering into the ufual rule to try die title i 
% $tra. I24I. ^* ^^ landlord may bring zwrit of error ^ which operates as 

zfup0rfedeas of the proceedings, under the ftatute 1 1 G€9. 2. 
r. 19* and flay the proceedings. 
I Term Rep. 1 1 . A tenant, to a mortgagee, who does not give him 

#47- notice of an ejcftment, brought by the mortgagee, to en- 

force an attornment, is not liable to the penalties of 1 1 Geo^ 
2. r, 19.71 12. forfecreting ejefbments. 

VII. Defence and Plea. 

Runningtjon's I. By the common law, no perfon is permitted to defend 

'^t&m^\iy 'JO, in ejeftment, unlefshe be tenant y and is, or hath been in 
Reg! 499?^' pofleffion, or receipt of the rent; becaufe it is an aft of 
Comb. ao9r champerty for any perfon to interpofe and cover the pofieiBon 

with his title ; and if the party would make any perfon de- 
fendant with another, who was not concerned in the pof- 
feflion of the tenements ; this was a mifchief at the comnsbn 
law \ becaufe, if the plaintiff recover againft one of the de- 
fendants, the ftranger had no remedy for his cofts ; but 
this is remedied by 8 ^ 9 Will* 3, r. to. whereby cojls are 
given to fuch ftrangers, unlefs die judge certifies ^ immedi-^ 
atcly on the trial, that the party had probable caufe for mak- 
ing him defendant. ^ 
$aik. 457. 2. The tenant in pojfejfion^ muft apply to Ae court to be 

.7 Mod. 70. made defendant in the room of the cafual ejeBor. This is 

5 uir. 13UI. done by rule of court, on condition of his corifeffing Aw/>, 

entry^ and oufier* 
Mk.S59. 3« If the tenant do not appear, and enter into the 

COMMON liULE, the plaintiff mull be nonfuited 5 and then, 
upon the return of the /^g^ffl, judgnSent is given againft the 
cafual ejeE^or \ and it is indorfed, that the nonfuit was for 
not confefling lenfey entry y and oii/ler : Upon this the plain- 
tiff is intitled to have his cofts taxed againft the defendant; 
and if they are not paid, an attachment will go. 
Safk. 246. 4- I^ w^s formerly holden, that the confeffion of leafei 

td. Ray. 751, etitryy and ouflery was not a confeffion of any entry fufficient 
7 Mod. 39. ^Q make out the plaintiff's title, when an entry was neceflary 

thereto) 
2 
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thereto ; as where an entry was ncceflary to avoid a fine ^ or 
to take advantage of a condition broken •, and, in the cafe of an 
ejcdment brought by one tenant in common againft his fel- ^ ""' ^^' 
low, the plaintiff was, notwithftanding the rule, put to the 
proof of an oBual oufter. But now, though there muft be 
an aSual entry to avoid A fine, and the aftion upon that ^f\^^**^J r 
entry muft be commenced within a year afterwards J (tf) yet ijS.aniepi. 
in the other two, and in all other cafes, the confeffion of Ld. Ray. 75«. 
leafe, entry, and oufter, is, deemed fufficient. 3 ^«"• ^^97- 

5. If there are feveral defendants, and fome of them do 1Ld.Rty.7191 
not appear and confefs leafe^ entry ^ and ouJier\ a verdi£t * Barh«$ 11%. 
will be taken for them, and the plaintiff fliail have judg- 
ment againft the cafual ejeSlory for the lands of which thefe , 
defendants were in poffeflion. 

6. By 1 1 G«. 2. ^. 19. " Where a declaration is fervcd 
•• on the tenant, the landlord may, by leave of the court, 
". make himfelf defendant with the tenant in poffefEon, in 
•* cafe he appears. But in cafe fuch tenant fhall refufe or 
** negle£b to appear, judgment ftiall be (igncd againft the 
" cafual ejeElor \ and if the landlord fhall defire to appear 
" by himfelf, and (hall confent to enter into the like rule 
^' as the tenant, in cafe he had appeared, ought to have 
'* done ; the coint fhall permit him fo to do, and order a 
** ftay of execution upon fucH judgment till further orders." 

7* The landlord has, under this ftatute, aright to be Salk.256. 
made defendant if he applies ; but it is optional in him to do 
fo or not ; the court, however, has no junfdi£):ion to admit 
any perfon but thf landlord to defend inftead of the tenant ; B«n«» »93* ^ 
but it was faidy by Lord Maksfield, that it is not nece& 
iary that the perfon applying to be fnade defendant, fhould 
be aHual landlord^ but that it is fufEcient if he have z privity 3 Barr. Z299« * 
ffinterefi in the lan48 ; and therefore a purchafer of a rever^ 
ftony which feemed to be a pretended title, and where no oigcS^el.* 
rent had ever been paid, was held to be admiffable as a de- 
fendant. So it fhould feem, that a mortgagee out of pojfejlon^ Stiles 368. 
may be admitted to defend on the tenants refufal. And if 
the perfon who wiflies to defend, be neither tenant rtor land* 
hrdt he muft move the court on an affidavit of the fa£^ to 
be made defendant inftead of the cafual ejeElor \ but this 
can only be done with the tenant's confent. 

8. Where feveral eje^ftments are brought for the fame Run. Fjea. 74, 
premtffes^ upon thtfame demife, the court, on motion or a 
judge at his chambers, v/ili order them to be consolidated. ; j 

9. On 
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9. On the landlord being made a defendant, under 
II Geo» 2. c* 19. on non-appearance of the • tenant, the 
court will ftay execution againft the cafual ejeftor. 

10. ^^. Vv'hether one claiming, as lord by efcheat, fliall 
be admitted defendant in an eje&ment brought againft the 
tenant in pofTeffion, by the Icfiee of one claiming as heir at 
law. 

1 1 • The .court will not permit a cejfui que truji^ but they 
will permit a devlfee in trtiji^ not having been in poiTeOion^ 
to be made defendant, inflead of the tenant, as landlord, 
under 11 Geo* 2. c* 19./. 13.; and they will alfo permit 
the heir at law^ or remainder'inati^ claiming under the fame 
title. 

12. As to THH PLEA in this aftion, the general rule is, 
that whatfoever bars the right of entry ^ is a bar to the plain- 
tiff's title ; therefore the plaintiff muft prove feiftn wtthirr 
t*wenty years in himfelf or his anceilors ; or he muft prove 
feifin in a third perfon, of a particular eftate in the land-, 
and that he claimed within twenty years after the revcrfion- 
accrued ; or that he was an infant, feme^-coverty non compos^' 
imprifoned, or beyond the fea at the time when the title ac-' 
cfued, and that he claimed within twenty years after tiiefe 
difabilities ceafed. Hence it is, that the defendant need 
not plead ^t ftatuteof limitation, as he muft .do in other 
a£lions. 

13. A fihe and non-rclaim, or a difctni c/jjl^ which takr 
away the entry, are gpod pleas in this a6lfOii. 

14. So an accord^ \n^Jatisfa^ofi^ is a good plea in eject- 
ment, for it is an a£):ion of trefpafs iu its nature.' 

15. Ancient demefne^ is likewife a good pica in cjeSment; 
but leave muft be had of the court to plead it : and the af- 
fidavit to obtain fuch leave, muft fhew tl^t the lands are 
holden of a manor, which manor is ancient demefne* . 

1 6. But thefe pleas are now fcldom pleaded ; for, ac- 
cording to the modern pra£tice in ejedhnent, the de£endant, 
if he appear, is generally bound, by the confent Tule, to 
plead thp general ijfue of not guiltt. 

17. If the plainti£F, after iJfue znA before trial, enter into 
part of the premifTes, the defendant may, at the affizes, 
plead this as a pica puis darrien continuance in BAR to the 
plaintifTs a£l:ion$ but it is in the difcretion of the judges 
whether they will receive it or not. 

1 8. The death of the nominal plaintiff cannot be 
pleaded in abatement of an ejeiSlment ; for while there is a 

man 
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man of the aittie in rerum naturae the court will intend he ^ 
was th^ plaintiff. 

19. The court will give leave to plead to the jurifdi&ion, 1 Black. Repj 
before judgment nift againft the cafual ejeiior. '^^' 

VIIL Evidence and VerdiB. 

1. In EJECTMENT, thc plaintiff muft recover, by the 4 J*«*f'« *4*4» 
ftrength of his own title, not by the weaknefs of his adver- 

fary's ; for whom pojfejjion^ is a good tide. ,The plaintiff, 
therefore, muft always iliew a good and fufScient title in 
himfelf, or he cannot recover ; fo that it will be fuificient 
for the defendant in* ejeftihent to prove a title oui of the 
feifor of the vplaintiF, diough he can prove no title in him- 
felf 5 but if he prove a title out of the leflbr of the plaintiff, gun. ^^ p, ^^ 
it muft be a good and fubfiftiag one elfewhere. 

2. A leafe, under a power, is not fuificient evidence of Bull. N. p. nt. 
pofTeffion,-, for a furrender of fuch leafe might and ought to ' ""* " 

be prefumed at the trial. 

3. On an cjeftment for m/wj, evidence of being lord of Run. £jea.ii3; 
a manor, is not fufHcient proof of poiTeflion j it being ne- 

ceflary to ftiew an a£lual poflefTion. 

4. The defendant, notwrthftanding his confeffion of RuD.Ejea.^j, 
leafe^ entry ^ and oufteTy may deny that he is in pofleflion of 

tlie premifTes for which the plaintiff contends, and put him 
to prove it 5 which, if he cannot do, he muft be nonfuited. 

5 . ^ In an ejedlment for a reftory, if the plaintiff prove Latch. 6s. . 
the taking of the tithes only, and not an entry into the glebe, 

he fhall be nonfuited ; for where feveral matters are nc- 
cefTary to give a compleat title, the plaintiff muft prove all 
thefe requifites. ' ' n 

6. In an ejeftment for a reftory, thc plaintiff ought to « Sid. 2»o. 
prove that his leffor was admitted, inftituted, and indufted; ^^^{^^ r/^/' 
tliat he had read the thirty-nine articles ; that he had de- iixS. 

^clared his affent and confent to all things contained in the 
book of Common Prayer ; but he need not prove a title in 
his patron. 

7. Ejediment being an aftion oitrejpafsy every part of the » 5'"- 595* 
declaration muft be.proved ; therefore, if it be brought for 
ahoufein'P^/^r-y?rf^/, in the ward of Cheap y and it appear 

to be in the ward of Farringdon, and that no part of Peter-^ 
Jlreet is in the ward of Cheapo the plaintiff muft be non- 
f^ited• 

M 8. If 
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Packerv. 8. If a landlord bring eje£tment for lands demifed at 

Walker, 3 wnif. ^///^ thc tenant, by conftrudlion of law, becomes tenant 
*^' . from year to year, and thc plaintifF muft prove •* that half a 

•* year's previous notice was given to thc tenant to quit^ 

** or to his executors, in cafe of his death," or he fliaU be 

nonfuited at the trial. But where tie tenant has attorned to 

Bull. N. P. 96. fonie other perfon, or done fome other aft, difclaimifrg to 

hold as tenant to the landlord ; in fuch cafe no notice is ne- 
cefTary. 
D(>e on the de- p. If a landlord give a regular notice to quit at Michael^ 
mi(e of Cheney ^^j^ ^^^^ q^ cjeftment brought, it appear in evidence, 

Cowper 243. ^^^^ h^ accepted rent from the tenant' from Michaelmas to 

Chrtftthas \ this does not of itfelf amount to a waiver of 
the notice, but it (hall be left to the jury quo animo he re* 
ceived it ; as it might be a waiver only of thc double rent 
to which the IcfTor was intitled, or he might have taken it 
under the terms, that it (hould not be a waiver of the 
notice. 

Ccwp.i47. 10. But on an ejeftment on 4 Geo. 2, r. 28. for nonpay- 

ment of rent, if it appear that thc landlord accepted rent 
after the time of the demife laid, this is a waiver of the 
right of recovery ; for it is ^penalty^ and by the acceptance 
of rent thc penalty is waived. 

Bull.N.p, 96. ii« So alfo on a provifo to re-enter for a forfeiture, 

if the leifor' bring covenant for half a year's rent, fubfequent 
t» the demife laid in the cj^ftment, it is a waiver of the 
right of entry for thc forfeiture. 

Ruo.Ejea.117. '2' Where the leflbr claims, as heir at law of y^. it is 
' fufficient to prove, that^^. was in pofieflion, and that the 
leflbr is his heir ; for it fliall be intended, prima facie^ that 
A* was feifed in fee till the contrary appear. 

6 urtv. Barlow, 13- This afticm fometimes turns on the'queftion of 

EafterTerm, marriage. — A marriage, mfadly may be proved cither by a 

4 ButnzoVs. ^^Py ^f ^^ regifter, or by viva voce evidence of the cere- 
mony, corroborated by circumftances, identifying the 
parties. But, in this aftion, it is not necefTary to prove a 
marriage xnfaEl ; a reputed marriage will be fufficient ; and 
that may be fvibftantiated by cohabitation, reputation, and 
other circuir.flatTces from which a marriage may be in- 
ferred. With re^ed to cohabitation^ it is the praftice to 
admit evidence of what thc parties have been heard to fay, 
as to tl^eir being or not being married. 
Burr. 1897. -^4* '^^^^ confefficn of leafe, entry, and oufter, is fuf- 

ficient to bar a non-fuit for want of proof of adtual oufter. 
2 :;• One 
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15. One tenant in common cannot fet up an outftanding iTcrmReu.759. 
unfatisfied term in bar to an ejectment for a moiety by 
another tenant in common. 

i6. Where a truft term is a mere matter of form, and ibu. 
the deeds mere muniments of another's eftate, it fhall not ^ 

be fet up againft the real owner. 

17. A mortgagee cannot fet up the title of a third per- Ibid, 
fon againft his mortgagor in eje£lment ; nor can a tenant . 
fet up the title of a diird perfon to bar his own leflbr. 

1 8 • In an ejediment brought by Mr. Dunctmbe^ he could iTerm Rep.i6i. 
not prove the time when the term commenced \ and the te« 
nant proving it different from the time to quit mentioned in 
the notice, the plaintiff* was nonfuited. 

19. The truilees of a public turnpike a£i:, which em- Mytton v. Gil- 
powers them to ere£l toll-houfeS| and mortgage the tolls^ ^^^* » Term 
and which declares that there (hall be no priority among *^' * '' 
the creditors, have no authority to mortgage the toiUhoufes 

or gates ; but if, in fa&, they have made fuch a mortgage, 
and an ejectment is brought againfl; them by the mortga- 
gee, they are not ejlopped by their deed from inQfting diat 
the a£l gives them no fuch power. 

20. Declarations, by tenants^ are admifiible evidence Da^ia «. Pearcc^ 
after their death, to ihew that a certain piece of land is *TeraiRep. 53. 
parcel of the eftate which they occupied ; and proofs that 

they exercifed ads of ownerfliip in it, not repelled by con- . 
trary evidence, is decifive. 

21. Where the plaintiff' claimed as devifee in remainder, Holioway « 
under a will twenty-feven years before, under which there ^*''*«*> aTerm 
was no pofTeffion, declarations'^^ the tenant who Was in pof- ^' 
feifion at that time that he held as tenant to the d^vifor, are 
admifiible evidence to ^rovQfeifin in the devifor. 

22. If there be an agreement before marriage, that a fet- Hodfonv,StaDle 
tlement ftiaU be made of the wife's eftate, referving to her »TcrmRcp.6S^ 
a power of difpofing of it, which agreement is figned by 

the intended hufband and wife, but not fealed ; and, before 
the marriage, the wife difpofes of it to the huft>and who 
furvives her, and devifes the eftate by will ; the title of his 
devifee is fuch a doubtful equity, as cannot be fet up in an 
EJECTMENT againft the title of the wife's heir at law. 

23. A fatisiied term may be prefumed to be furrendred, ibid. 
but an unfatisfiexl term, raifed . for the purpofe of fecuring 

an annuity, during the life of the annuitant, cannot ; and 
may be fet up as a bar to the heir at law, even though he 
piaim only fub]e£i to the charge. 

*M a 24. In 
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24. ' In cjeAment : tenant for life niakas a feafe fot 
ycarsj to commence on a certain day, and dies (before the 
expiration of tlie leafe ) in the middle of the yesr. The re- 
mainder-man receives rent from the leflee (who continues 
in poiTefTion, but not under a frefli leafe*) for two years to- 
gether, on the days of payment mentioned in the leafe. 
This is evidence from which the court will prefume an agree- 
ment between the remainder-man and the lefiee, that the 
lefTee (houid continue to hold from the day, and according 
to the term of the original demifc : fo that notice to quit 
ending on that dayy is proper. 

25. As to TH? VERDICT, it IS a rule that the plaintiff*, in 
ejedlment, (hall always recover according to the title which 
he makes out, thaugh not confident with that dated in the 
declaration ; as where the plaintiff' having a title but to Jive 
years, declared for /even ; he may, notwithftanding this, 
recover according to his, title. 

26. If the declaration, in ejeftment, go for fever^l 
things, and there is a general verdict, though the declara- 
tion is bad as to part, yet the plaintiiF may recover for the re- 
mainder. 

27. In a recovery in cjeftment of one hundred acres of 
, land, twenty of padure, &c. without mention of any houfe 

or garden \ thcs plaintiff" {Kail neverthelefs recover all the 
erections thereon. 

28. But as the verdiB is the ground of the judgment j it 
ought not to be entered for more land, or diflferent parcelS) 
tjian the defendant was found guilty of. 



I Burr. 1 14; 
a Burr. 60. 
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IX. Judgment and Cofts^ 

1. The judgment in ejeftment, is a recover j of the pof- 
fej//!ony (not oi'thtfeifin or freehold J without prejudice to the 

right, as it may afterwards appear between the parties. He 
who e/uers under it, in truth and fubdance, can only be 
poflefled according to right pr^t kx poftulat. If he have a 
freehold, he is in as a freeholder; if he have a chattel a£lualy ^ 
lie is in as a termor ; and in refpefl of the freehold, his 
pofTeflion enures according to his right. If he have no title^ 
he is in as a trefpalfor ; and^ withput any re-entry by the true 
owner, is Hable to account for the profits. 

2. The judgment in eje<9:ment, is either againft the cafual 
ejeclbr by default, or againd the tenant upon a Vcrdift ; the 
fonuev is generally beforej the latoer is always after an ap- 

|>earanc^^ 
4 
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peatance i but the cafual ejeEior can in . no cafe confcfs a 
judgment. 

3. If judgment be figned by default againft the cafual 4Burr. xggy. 
ejeftoY, the landlord may move to fet it afide, if the tenant 

have not given him the ejeftment 5 and the court will make 
the tenant pay the cofts ; for the pofieflion ought not to be ^ 
changed^ where there has been no trial or opportunity of 
triaU 

4, If judgment is regularly (igned, but without lofs of Stra. 975. 
trial, it may be £et alide, on payment of coils^ and taking 
notice of trial, 

^i When the landlord is admitted to defend inftead of the Barnes 182. 
tenant, the judgment is confequently entered again ft the 
cafual ejeBoTi with a ftay of execnt'ton till further order ; if 
the landlord be afterwards non-fuited fcu" not confeffing /V/^, 
^ntry^ and dujier^ or if a verdiil be given againft him upon 
the trial, the plaintiff mud move for leave to take out exe- 
cution againft the cafual ejeRor^ and the day of (hewing „ 
eaufe againft the motion, is the proper .time for the land- 
k>td to fnake his ftand againft the plaintiff's taking out exe- 
cution on this jutlgment, and getting into pofTcffion. 

6. The platintiff cannot have judgment againft the cafual Gilbert 23. 
eje6tor, tiU common, bail is filed. 

^. When the plaintiff in ej«£iment is non-fuited at the I>o« «.CopeIaiid 
trial for want of the defendant's confeffmg leafe, entry, and * rc'aaRep.77^. 
oufter, Ke is not intitled to fign judgment againft the cafual 
^jeBtoTy till the pofiea comes in on the day in batih^ 

8« As to COSTS in ejedment — If an infant delivet a de- Stra. 694. 932. 
daration to the defendant, fome friend or guardian mtift be ^^T/ ^** 
fet upi as plaintiff to anfwer the defendant's cofts. But if 
fuch perfon die infolvent, fo that the defendant has no re- 
medy by this rule, the infant himfelf muft anfwer for the 
cofts ; becaufe the rule was entered into for the defendant's 
benefit: even infants muft not difturb the poffeifion of 
others by unlawful entries, without being puniflied with 
cofts* So alfo the defendant may require fecurity to be 
given for cofts, if an eje£tment be brought upon the de- Sayer** Law of 
mife of a perfon rciiding in the iiland o| Antigua^ or m Cofts 153. 
Ireland* 

9. If an aftion for mefne profits be irought by the no- Pilre v. Caben, 
^minal plaintiff, after a recovery in ejeGment, the court will ^^J^'J^"^ 
ftay proceedings until fecurity be given for the cofts. 

10. But where it appears that the title of the leffor of the * ^'"^ '°5<»', 
plaintiff is at an end, the court will not ftay the proceedings 

M 3 on . 
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on the hiotion of the defendant, bccaufe he may proceed 
for damages and cofts, but they will oblige the plaintiff to 
find fecurity. 
iStra.516. II* If there is an eje^fanent againft feveral, and the 

plaintiff is non-fuited, he may pay the cofts of the non-* 
fuit to which of the defendants he pleafes. 

I2t By 8 {^9 JFilL 3. r. 11. " In eje&ment againt fc- 
** veral, if any one or more is acquitted by verdid, he 
" (hall recover his cofts againft the plaintiff, unlefs the 
** judge (hall certify, in open court, that there was good 
** caufe for making fuch perfon a defendant." 

13. In all cafes, if it appefar upon the pleadings y that 

liit freehold or title was in queftion, there needs no certifi- 

• cate to in title the plaintiff to full co/lsy though the damages 

are nnitr forty fbinings. 

» Black. Rep. 1 4. A ncw defendant may give rule to reply, and «wf 

763. pros the plaintiff.; but can have no co/ts^ unlefs the leffor of 

the plaintiff has joined in the rule by confent. 
% Black. Jicp. I5» The court will ftay proceedings until the cofts of a 
904. 1158. ir8o. former ^eflment be paid ; the Icffee of the plaintiff, in th^ 

forjner ejeftment, never entering into the confent rule. 
Doe on the it- 1 6. Where the leffor of the plaintiff had abandoned his 
mife of ^«Mkv. fuit in another court, and brought a frefli ejedment in the 
VUp!^Uo,^ king's bench, the court refufed an application, requiqng 

him to give fecurity for the cofts : For there are only three 
inftances where the court will interfere to oWige the plain-* 
tiff to give fecurity for cofts— First, when an infant fues % 
In which CTikYii^prochein jot/, or guardian or attorney, muft 
give fecurity —Secondly, when the plaintiff refides abroad 
— ^Thirdly, when there has been a former ejeftment ; in 
which cafe, the court will ftay proceedings, in the fecoad 
ejeftment, till the cofts of the former are paid. 

X. Of Execution \ and Writ of Error • 

% S'd. is6. ? ^' '^^^ plaintiff in ejeftmcnt having obtained and Ggned 

Roll Rep. 113. hjs judgment, may, . without any writ of execution, enter 

Noy 71. Palm, the prcmiffcs recovcrcd at his own peril; but he may more 

Prait 21/.*'"'^* fecurely be put into poffeffion, by fuing out an habere facias 

pojfejjionem ; if he negleft^ however, to fue out execution 

within a year and a day after judgment, he muft, as in 

^ other cafes, bring ^fcire facias^ to review the judgment^ 

and the court will award a reftitution, quia erronici emanavit. 
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2. If the plaintiiFdie within the year and the day, his Ron. Ejea.153. 
executors cannot take out execution without a/dre focias, 

becaufc they are not parti.es to the judgment; although if 
an execution be properly fued out in the life-time of the 
teftator, the fherifF may execute it after his death ; for it 
is an authority from the court, and not from the party. 

3. Where the lefTor of the plaintiff died in the vacation. Doc on the de« 
and the writ of poffeffion was taken out after his death, but "'^^^^ ^'-J'l 
was fefledofthe laft day of the preceding term^ and fo over- 1970. * 
reached the time of his death, the writ was held to be 

regular. 

4. If the plaintiff hath judgment with a ftay of execu- 6Mod.a8S. 
tion for a year, he may, after the year, take out his exe* 

cution without a /cire facias ; but he ought to move the 

conrt iox zfcrre' facias • left the execution fliould be defeated «, . „ 

quta erromce emanavtt. 

5. If the defendant bring a writ of error, and thereby 5 Co. 88. Cro. 
hinder the plaintiff from taking his execution within the ^''* ^'* 6Mod. 
year, and the plaintiff in error is nonfuited or the judgment ^y,] 
affirmed, the defendant in error may proceed to execution 

after the year without 2.fcire facias ; becaufe the writ of 
error was 2. fuperfedeas to the execution and the plaintiff 
muft acquiefce till he hear the judgment above. 

6. The words of the writ of execution being " quod habere s ^^' 9'» 
facias pojftjftonemy^ there muft be a full and adlual pofFefFion 

given by tlie flieriff, and confequently all power neceffary for 
this end muft be given to him ; therefore if the recovery be 
of a houfe, the flieriff may juftify breaking open the door, if . / 
he be denied entrance by the tenant, becaufe the writ cannot ' 
odierwife be executed. 

7/ If the plaintiff recover feveral meffuages in the pof- iRol'-Abr.886. 
fefTion of different perfons, the fheriff muft go to each houfe 
and deliver the poffeffion thereof, which is done by turning 
the tenants out, of poflefEon of each of the houfcs. 

8. .In taking poffeffion under this writ, tlie pra61:ice is i Burr. 626. 
for the plaintiff to give the fheriff fecurity to indemnify him 5 ^"". 2673. 
from the defendants, and then for the Iheriff to give exe- 
cution of what the plaintiff demands ; but if the plaintiff 

take more than he has recovered and fliewn. title to, tlie 
court will fet it right in a fummary way. 

9, The writ of execution is only returnable at the *'f^**^'**5- 
cledion of the plaintiff, for the court, at the inftancc of the Cl^U\^l 
defendant,' will not dire£t the writ to be returned \ and this 
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feems to be left to the choice of the plaintiffj that he may do 
what is moft to his advantage, in order to have the full benefit 
of his judgment ; and the bed way to efFeft that, is to fufFer 
him to renew the execution at his pleafure, until a full 
execution be had. But if the writ be once returned, though 
not filed, no new habere facias (hall iflue. 

Id. If the officer be difturbed in the execution of the 
writ, on an affidavit, the court will grant an attachment 
againft the party, wliether he be the defendant or a ftranger \ 
and the procefs- is not underftood to be executed^ nor the 
execution compleat, until the fheriff and his officers are 
gone, and the plaintiff left in quiet poffeffion. 

1 1 • But after poffeffion given, either on the habere facias^ 
or by the agreement of the parties, the law feems to make a 
difference where the plaintiff is turned out of poffeffion by 
the defendant^ and where by ajiranger. When it is done 
by the defendant himfclf^ the plaintiff may have either 
a new habere facias or ah attachment, becaufe the defendant 
(hall never, by his own a£k, keep the poffeffion which the 
plaintiff hath recovered ixictca him by due courfe of law. But 
where a ftranger turns the plaintiff out of poffeffion after exe- 
cution fully executed, the plaintiff is put to his new aftion, 
or to an indiftment for tht forcibly eniry^ where the force will 
be punifhed. The reafon is, that the title was never tried 
between the plaintiff and the ftranger, who may claim the^ 
land by a title paramount the plaintiff^ or he may come 
in under him; and then the recovery and execution in the 
former a£tion ought not to hinder the ftranger from keeping 
that poffeffion which he may have a right to. If the lavr 
were otherwife, the plaintiff might by virtue of a new habere 
faciaSf turft out even his own tenants, who come in after 
the execution is executed, whereas the, poffeffion was given 
him only againft the defendant in the a£tion, and not 
againft others who were not parties to the fuit. 

1 2. As to WRIT OF ERROR, it is cnafted by l6tf 1 7 Car* 2* 
e, 8. "that no execution fliall be ftayed by writ of error, upon any 
judgmen': after verdift in ejeBment^MvXtis thtplaintijfin er^ 
ror (hall become bound, in a reafonable fum to ]pzYthcp/azn^ 
** tiffin eje6linent all fuch cofts, damages, and fums of money-j 
" as ftiall be awarded to fuch plaintiff upon the judgment be- 
" ing affirmed, or on a nonfuit, or difcontinuance had; and in 
" cafe of affirmance, difcontinuance, or nonfuit, the court 
may iffue a writ to enquire as well of the mefne profits y as of 
the damages by any wflf/?e committed after the firft judg- 
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** metitj ^d are thereupon ro give judgment and award exe^ 
" cution for the fame, and alfo for coils of fuit." 

13. The defendant on becoming bound in double the rent, 4 Burr. ^510* 
waxh is the ufual fum named, is entitled' to his writ of error, 
although the plaintiff produce an affidavit that the defendant 
is infoiveftt, and that the land was mortgaged for more than 
it was y^orth. 

• 14. If the defendant in ^eclment bring a writ of error in 3 Burr, 1823. 
. parliament the court will oblige him to enter in,to a rule not 
to commit ivafie or deftru£lion during the pendency of the 
writ. 

15. A writ of error cannot be fued out in the namft of »Burr. 757. 
the cafual eje<^or. 

1 6. Nothing can be afTjgncd for error which will make it Hobart, 5. 
necefTary to go again into the title of the land, 

17. If judgoiembe given ngainft the cafiml ejiBoVy for Ld. c. B.Gil- 
want of the real defendant confefTmg leafe^ entry ^ and oufier^ j"^* h^^of 
ne cannot bring a wrltof error to reverfe a judgment to which jjt «cnts, p. 
he was not a party, and if he bring fuch writ in the name of 

the cafual ejedlor^ the cafual ejeftor being a friend to the 
plaintiff's Icffor^ he may either releafe the errors, or move the 
court iQX2i.non pros^ which they will cider to be entered, 

XI. OftheAaionfortl^MefneProfiti. 

I. An ejectment being a feigned aftion brought ag^infl: Roningtonon 
a nominal defendant, and generally on a fuppofed oufter, ^J*^'*^4* 
is obvioufly not a proper aftion to recover the mefne profits^ 
which are wholly dependant on fafis done by a real tenant, 
refpe&ing oElual profits received by him* In the 6ne cafe, 
therefore, the damages are merely nominal j in the other they 
arc fuch as the plaintiff has fuftained by a real injury ; for 
the verdi£k in ejeftment having eftablifhed the right of the 
plaintiff from the time that his title accrued, the defendant 
is a trefpajftr^ and the plaintiff entitled to recover from him 
damages^ for his unjuft pofTeifion, equal to the value of the 
lands during that time* ^ 

^ 2. An a£iion for the mefne profits ^ therefore, is confequent » ^^^* fi6*i 
to the recovery in ejeftment j and it is an adlion of trefpafs 
vi et armis brought by the lefibr of the plaintiff, in his own 
name or in the name of the nominal leffee, (for it may be 
brought in either fhape) againfl the tenant in poffeffion, to 
recover the value of profits unjuftly received by the latter, 
in confequence of the oitfter complained of in the ejeBment. 

It 
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It is ufually brought by the lefTor of the plalntifFm his own 

name ; and in that cafe on proving a good title in himfelf, 

and an a£bual oufter and perception of the profits by the 

defendant antecedent to the demife and oufler in ejeftment, 

Dacofta v. AU he Will recovcr damages for thofe profits : but they arc fel- 

*in, "'"'y^^^ dom an objeft of litigation, as the demife and oti/ier in cjeft- 

* ' ment are generally laid foon after the time, when the leflbr's 

title accrued. 

Skin. 147. Salk. 3 . If the aclion be brought in the name of the mminal leffee^ 

*^' * I*""* for it is now fettled that there is no diftinftioh between a 

N.^P. So! ' judgment in ejeclmcnt upon a verdlEi^ and a judgment hj de^ 

faulty the court, lipori application, will (lay the fuit till fecurity 

be given for anfwering the cojls \ but they wiH not permit 

fuch nominal plaintiff to rcleafe the aAion, and therefore 

his releafe has been fet afide, as a contempt of court. 

^""•^•^•*7' 4* The plaintiff is not bound to claim the mefne profits ^ 

Sid."a39. '* ' ^'^^ from the time of the demife, but if he go, as he may, 

Efpinaffc's Dig. for profits received antecedent to the demife laid, the de- 

***• fendant is at liberty to controvert his title^ which othcrwife 

he cannot do, the record againft him of the recovery in 
ejeftment being conclufive evidence of the plaintiff's title 
from that time, and cannot be controverted ; in fuch cafe 
it is fufEcient tb produce the judgment in eje£lment and the 
writ of pofleflion executed. 
Stwyni^tight.itr. - rpj^ plaintiff alfo in an aftion for mefne profits ac:ainft 

367. a precedent Kcupier^ mull Ihew and prove nis title 5 for the 

recovery in eje£l:ment is no evidence as againft him^ he being 
a ftranger to the record ; and therefore in this cafe the 
plaintiff will be entitled to recover the mefne profits^ only 
from the time he can prove himfclf to have been in aBual 
poffejfton \ fo that if a man make his will and die, ' the devifee 
will not be entitled to the profits till he has made an aBtud 
entry \ but it is faid that when the plaintiff has once made 

• Ifp»na(rc'« an aftual entry, that it will have relation to the time of his 

2«r^ * "' title accrued, and enable him to recover the mefne profits from 

that time : againft this retrofpeftive relation, however the 

defendant may plead the ftatute of llmitatiom^ and fo protect 

Buller^K.p. 89. himfclf ftom all ,the mefne profits^ except for the \2&.fix 

years. 

6. A tenant in common^ who has recovered in ejeftmenfc 



Goodtltie, V. againft his co-tenant in common may maintain an aftion of 
Coombs, 3Wiif. trefpafs for the mefne profits. 

IlS, »gainftthe t ^ J r j 

opinion of Liultton and "Li, C«h, Co. Lit. 199. 
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7. The defendant cannot /^7y money into court In aaa^ion * Wilf. 115. 
for mefneprofits afteta recovery in ejeftment by default againft 

the cajual ejeBor\ for the aftion is for a tortious occupation front 

the time the tenant had notice of the title of the leffor of 

the plaintiff; and where the aftion is brought under thefc 

circumftances it is ufual iot tlie plaintiff to declare for, and 

recover the cojis in ejedlment, as confequential damages, as Bui. N. P. W. 

well as the mefne profits^ 

8. If the defendant bring a writ of error on • the verdift Sh«rt v. Heath, 
againft him in ejedlment, and enter into a recognifance pur- ^'***' '^55"'* ** 
fuant to the ftatute 16^17 Car. 2 . ^. 8 . to pay coils, the plain- prac. si j. 
tiff. On judgment in his favour on the writ of error, need not 

bring ^fcire facias or action of debt on the recognifance, but 
may fue out an elegit or writ of enquiry^ to recover the mefne 
profits fince the firft judgment in ejeftment. 

9« The declaration in thig action iox mefne profits ^ mud 2 Cromp. Prift. 
exprefsly ftate the feveral parcels of land,&c. from which the **3- 
profits arofe, or the defendant may plead the common 

PA,R. 

10. In this aftion nothing but the judgment in ejefbment 2 Cromp. Pwa. 

and execution thereon, andthe value of the /w^/^/r^/f// can "5« 

be given in evidence, and not /^^ //V/f, for otherwife trials Thapv. Fry, 

would be infinite ; but where the judgment is againft the /^- Strange 5. Bull.' 

nant inpojfefftony and the aft ion is brought againft him^ it feems Efpinafl-J', p*^.^ 

fufficient to produce an official copy of the judgment with- 223. % Cromp- 

out proving the writ of execution executed, becaufe by en- *°"*« Hraaice, 

tering into the rule to confefs the defendant is ftopped, both ***' 
as to the lefTor and lefTee : fo that either may maintain the 

a£lion without proving aEiual entry. But where the judgi impev^slnftraa. 

ment is againft the cafual ejeElor^ and fo no rule entered *p' Clerical is, 

into, tlie leflbr (hall not maintain trefpafs without an aftual * ^^"* ^^^ 
entry, and therefore ought to prove the writ of pofTeflion 
executed. 

1 1 .The jury in eftimating the value of the mefne profits ^ are 3 Wilf. m. 2 

not confined to the mere rent of the premifTes ; but may give P"7'^^7p?",* ' 

whatever damages they tliink proper, unlefs the ftatute of gg. impey'* intt. 

limitations.be pleaded and tlien they cannot look beyond the cier.504. 
laft fix years. 

XII. Of Second EjeBment. 

Ik The plaintiff may bring a fecond ejeftmcnt for the Sa'tt.«c5. t 
fame lands, but unlefs it appear to the court that there is j^nVac'k^Bcp/' 

1120,1704. 2 Sera. 1152. Onflow's N. P. 104* 

good 
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good ground for it, they will ftay proceedings until the cofta 
of the firft are paid. 

2. The court of chanccty will not grant 4 bill of peace 
to prevent any number of ejedmcnts, for every termor may 
have an ejeftment ; and every ejed^ment fuppofes a hew 
demife, and the coils in ejeftment are a recompcnce for the 
trouble and expence to which the pofleffor is put 5 fo that 
by this aftion a man may try his title to an eftate is often 
ashepieafes. 

XIIL Practice and Precedents. 

Holdfast on tl>e Demife of A# B. againff LetCoe^ 

1. B. R, of, t^c. gentleman, n^aketh oath that he this 
deponent did. on the day of la(l ferve C. D. 
the tenant in pofleflion of the premifea in qucftion in this 
caufe with the declaration hereunto annexed, and the notice 
there under written, by delivering unto him the faid (7. D. 
a true copy of the faid declaration and notice, and at the 
fame time reading over to him the faid notice, and acquaint- 
ing him with the contents or purport of the faid declaration 
and notice. 

SWORN, £^r. B» R. 

2. On the ground of this affidavit y the plaintiff moves for a 
ruie for judgment againft the cafual ejeBor^ which is granted, 
and judgment goes in confequence, unlefs the real defend- 
ant in due time appear and enters into the common rule. 

3. The notice at the bottom of the declaration, if the pre- 

mifes lie in London or Middlefex^ muft be made to appear the 

firfi day of xkc fuhfiqitent ierniy afid muft be delivered before 

the effoign day of fuch term, for if made gemrally^ the de- 
fendant will have the whole term to appear in^ 

4. If the premifes in queftion be in any other city or county 
than London or Middlefex^ you make your notice to appear 
the next term generally. 

5. If premifes lie in any other city or county than London 

or Middlefex^' though the declaration be delivered before the 

effiign day of Enfler or Michaelmas term, yet the tenant has 

four days after the end of the hext iffuable terms, viz, Hilary 

and 
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and Trinity^ when to appear, and if a county where the 
qffszes are kept once a year, the tenant hzsjhur days after the 
end of the term next preceding the ajftzes to appear. 

6. As a declaration is ufually delivered in the vacation to l5ireA»«»» f«f 
appear in the fubfequent term, the title muft be of the pre- cUrati^'^in ** 
ceding terra. The demife may be laid any day after the eicamcnt. 
title accrues, and before the declaration is delivered, except 
a Sunday. Note : The notice to appear muft be on the 
Jirft day of i!tkt fubfequent term* 



Treble penny 
ft<iinp. 



Michaelmas Term^ 31 Geo. 3. 

7. Jl^dd/efeXf 1 ^. B. complains of C. D. being in the The form of a 
to wit. 3 cuftody of the marflial of the Marfjalfea declaration by 
of our fovereign Lord the kuig, before the king hinifelf, for 
that WHEREAS E. T. on the day of , in 

the year of the reign of our fovereign lord George 

the Third, by the grace of God, king of Great Britain^ 
and fo forth, at Wefminflery in the county of Middlefex^ 
had demifed, granted, and to farm let to the faid A. 
mefluages, &c» with the appurtenances, fituate, lying, and 
being in the parifh of St, Clement Danes ^ in the faid county 
of Middlefex. TO HAVE and to hold the faid tene- 
rnents, with the appurtenances to the faid A. B. and his 
afiigns, from the day of , then laft pafl, to 

the full end and term of years from thence next 

enfuing, and fully to be complete and ended : By virtue of 
which faid demife, he the faid A. entered into the faid tene- 
ments with the appurtenances, and was thereof poflefled 
until the faid C* afterwards, ^that is to fay) on tlac fame 
day of , in the year aforefaid, with 

force and arms entered into the faid tenements, with the 
appurtenances, in and upon the pofleflion of the faid A* and 
eje£led, drove out, and removed the faid A. from his faid 
' farm, during his faid term not yet expired, [and the faid A. 
being fo ,ejeEled^ drove outy and removed) the faid C. hitherto 
hath withheld from him, and ftill doth withhold the pof- 
fcffion thereof, and then and there did other injuries unto 
him againft the peace of our faid fovereign lord the king, 
and to the damage of the faid A. 30/. and tlierelbre he 
brings his fuitj ^r. 



Michaelmas 
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Michaelnuu Term^ 31 Geo. 3. 

The form of a S* Middl^fex^ 1 ^. ^. late of the parifh of St. Qenunt 
^eciaratioa by to wit, J Danes^ in the county aforefaid, tayloTy 

TreWe'pcttiif ^^ attached to anfwer C. Z). in an afltion, wherefore he 
ftMip. the faid A, B» entered into one mefluage and one garden, 

with the appurtenances, fituate, lying, and being in the faid 
parifli of St» Qement Danes^ in the county aforefaid, which 
one E. T» demifed to the faid C for a term which is not yet 
expired, and eje£ked him from his faid farm, and did other 
wrongs to him, to the great damage of the faid C. and 
againft the peace of our fovereign lord the king: and 
whereupon the faid C. by R. R* his attorney complains. 
That whereas the faid E. T. on the day of , 

in the year of the reign of his prefent majefty, at 

WeflminJieTj in the county aforefaid, had demifed to the 
iaid C the faid tenements, with the appurtenances, to him 
the faid C, and his afTigns. to have and to hold 
the faid tenements, with the appurtenances, from the 
day oC 9 then laft paft, to the full end and term 

of years then next following, and fully to be complete 

and ended : By virtue of which faid demife, the faid C 
entered into the faid tenements, with the appurtenances, 
and was pofleffed thereof ; and being fo pofTcffed thereof, 
the faid A, afterwards {that is to fay) on the Tame 
day of , in the faid year aforefaid, with force 

and arms entered into the faid tenements, with the appur- 
\ tenances, which the faid E. ST. demifed to the faid C. in 
manner aforefaid, for a term which is not yet expired, and 
eje£led the faid C. out of his faid farm ; and did him other 
wrongs, to the great damage of the faid C. and againft the 
peace of our faid fovereign lord the king, whereby the faid 
C. fays that he is injured, and hath damage to the value o£ 
30 /• and therefore he brings his fuit, ^c* 

To Mr. I. F. the Tenant in Pojfejfton. 

A notice to a 9. I AM informed that you are in pofTeffion, or claim title 

tenant in poffef- to the premifcs mentioned in this declaration oiejeSlment^ or 
ed at'^hTJot^^m ^^ ^me part thereof, and I being fued in this adion as the 
of chcfe deci«ra- cafual ejcftor, and haying no claim or title to the fame, do 
tio;is. advifc you to appear thc/ir/? day of Michaelmas term next, 

in 
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in his majefty's court of King^s Eench^ at Weftnutrjler^ by 
fomc attorney of that court, and then and there by rule of 
the fame jcourt, to caufe yourfelf to be made defendant in 
my ftcad, otherwife I (hall fufFer judgment therein to be 
enteired againft nie, and you will be turned out of pofieilion* 

I am, your loving friend, 
June — 1 79 1 • Richard Lefgoe. 

10. NoTB : You may buy printed copies of thefe decla- 
rations on treble penny damped paper, at any of the law 
ftationers ; they are indorfed for delivery in the fame man- 
ner as another declaration* 

1 1. Notice of eje£lment muft be both fair and honeft, ^^''* ^*P* Sir 
and truly and honeftly explained to the tenant in pofTef- 

(ion. 

i^. The notice muft be to appear in the term next to Say. R«p. 49* 
that of which the declaration is entitled. 

13. The court will not fet afide the proceedings for ir- 3 Term Rep, 
regularity, becaufe the notice at the foot of the declaration ^^'' 

is fubfcribed in the name of the nominal plaintiff j inftead 
of the cafuai ejector. 

14. As you muft bring feparate a£bions for as many difTer- Say« Rep. m^u 
ent premifes as there are tenants, each declaration to deliver 

muft be on treble penny, agreeable to the copy thereof you 
keep by you, on treble penny, in order to make an affidavit 
of the feirvice of the fame, to obtain a rule for judgment. 

15. If the premifes are in London or Middle/ex y and the Wi««t'i«t«iuiit 
notice in the declaration is to appear the Jirjl day of term, " * ■!*««* 
or within xhtjirfifour days of the term, you may move any 

time within lii^Jirftfour days^ and then the tenant Jias but 
four days inclufive to appear after motion ; if moved late in 
the term, the tenant has two or three days to appear, but if 
not moved before the four laji days of term, he has until 
two days before the effoign day of xhtfobfequent tcTw. If the 
notice on the declaration is to appear generally the tenant has 
the whole term to appear in. Tenant in pofllfnon cannot 
appear, after time allowed for appearance by the commoa 
rule, is expired. 

16. When you move for a rule for judgment, you annex How to more for 
the ajjidavit to a copy of the fervicc of the declaration on • »'"^« ^<-'f j*»-s- 
treble penny Jlatnpy and give it to counfcl witli 10 J'. 6 d. to ^^^^' 

move 
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move the fame. It is a motion of courfe. The clerk of 
the nilcs files the aiTidaTit and declaration on motion for a 
rule for judgment, fo that you muft take care to hare ano- 
ther copy on (lamp to keep by you 5 or if judgment fliould 
go againft the eafual ejeftor for want of the tenant's enter- 
ing into a rule, you will be forced to have ^n office-copy of 
the declaration from the clerk of the rules to enable you to 
fign judgment. 



. TH UR & D AT next afiery i^c. 

Ruit for ju(!g- 17. ^. on a demife of ^ Unless the tenant in poflefEon 

ment againft the J7. I of the prcmifcs in queftion fhall 

ejc or. againft (appear and plead to iiTue on Tuefday 

C. J n4!xt after J ls^c\, {iittie tenant u to 

appear /;;) LET judgment be entered for the plaintiff againft 
the now defendant C. by deiault upon the motion of Mr, 

' 2) By THE COURT, 

18. — ^NoTE. If plaintiff does not move for judgment 
the fame term tenant had notice to appear, the court 
will not grant fuch rule. 
Salk. 257. 19. The rule for judgment muft be drawn up and taken 

from the officer of the clerk of the rules within two days 
after the end of the term in which the ejeSment (hall be 
moved, or elfe no rule ftiall be drawn up or entered in the 
book, nor fliall any proceedings be had in fuch eje£l-p 
ment. 



Michaelmas Term in. the 31ft Year of the Reign of King 
> ' George the Third. 

A rule by con- 20. It IS ORDERED, by the confcnt of thc attornies 
b"[he"'7afn!iff' ^^ ^^^ parties, that/. F. be made defendant in the ftead 
•nd defendant ^f the now defendant C. D. and do appear forthwith at thc 

fuit of the plaintiff,, and file. common bail, and receive a 
declaration in an a6lion of trefpajs hnd tjeSfment for the pre- 
mifcs in queftion in this caufe, and forthwith plead thereto 
Not guilty \ and, upon the trial of the iffue, confefs leafe, 
*cntry, and oufter, nnd infift upon the title only, otherwifa 
let judgment be entered for the plaintiff againft the no5v 
defendant C. Z). by default' •, and if upon thg ^ial of the 

iffue 
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i/lue the faid /. A (hall not confefs leafe, entry, and ouftet» 
thereby the plaintiflFfliall not be able further to profecute his 
bill againft /. F. then no cofts fhall be allowed for not fur- 
ther profecuting the fame j but the faid /. F. (hall pay cofts 
to the plaintiff in that cafe to be taxed. And it is fur- 
ther ORDERED, That if upon the. trial of the faid ifliie 
m verdid fhall be given for the faid /. F. or it (hall happen 
tliat the plaintiff (hall not further profecute his faid bill or 
any other caufe than for not confeiTing leafe, entry, and 
oufter^ then the leflbr of the plaintiff Ihall pay to the faid 
/• F. his cofts in that behalf to be adjudged. 

By the court. 
R. R. for the leflbr of the plaintiff, I 
P. P. for the defendant. { 



21. Get a blank confent rule at a law-ftationer's ; they Hf»w the rfffen- 
are not ftamped; fill it up, and make the tenant, inftcad Jnd* ^autoan* 
of the nominal defendant, the defendant therein. Write inthe aaion in ej«a- 
margifi of fuch rule the premifes mentioned in the declara- "«***' ^y ^**^« 
tion. It muft be (igned at bottom with the tenant's attorney's 

name, leaving room for the plaintiff's attorney's name over 
it. Ingrofs Ae plea of the general ijue, " Not guilty i* with 
the defendant's name, on a treble penny piece of ftamped 
paper, and annex the fame to the back of the rule, and 
leave it at one of the judge's chambers of the court where 
the a£tion is brought ; pay the judge's clerk in term is. in 
vacation 2*r. 

22. By original, you muft in the confent-rule ftrike out Bjorigioali 
the words " and file common haiV* and inftead of *• tns bill 
therew'* infert " his nvrif^ and inftead of filing common bail, 

you muft enter an appearance with the filacer. 

23. If tlic defendant enters into the common rule to con* RefnUGentfilll 
fefs, l^c. for fo much of the tenements as are in his pcffeiSon, Trinity Tetm, 
the defendant's attorney muft forthwith give the plaintiff's »S^'«»« 
attorney notice in writing ef the tenements fo in his poffef- 

Con. 



A. on the demift of a notice of tht 

Jf, JJ^ JT, premifet the d«» 

againft ftn<i«nt itftnd. 

Sir, C. 

^4* Take notice that I defend title for a meffuage and 

garden, with the appurtenances, fitua^e in. the pariib.of St. 

N Clement 



.'T 
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iplemeni Danes, in the county of Midd/efex, now in poffcfi 
fion of the uid /• F. or his und^^rtcQant. Dat|5d tfeo 
4ay of f i79i» 

ToMr. -R. -R. 1 Your% fcfr, 

the plaintiff *s at tprpcy, V P. P, 

Thefc, J defendant's attorney, 

Hov td acfcn* ^5' NoTEf If t pcrfon claim ihi& to prcmifes which he 
irh^nnotiA would defend, and is not in poffeffion of the fame, he muft 
poffcffioa. niove the courts on affidavit of the faft, to be made 

defendant inftead of the nominal defendant. This muilbe 
with the confent of the tenant ^n poffeffioni unlef^ fuch 
perfon is landlord thereof. 
Steps tote tak^B 26. Wh|en the rule for judgment t$ out, you fcarch at 
•ttorw ttTdniw they»i/r judge's chambers of the court, in which the caufe is 
up the conjbnt- brought to fee if tfie defendant has pleaded. If he has pleadedi, 
Imle in oHcr to yo^ take away your rule and plea 5 fign your name as plain- 
come I ue. Jiff^s attorney at the bottom of the rule ; carry the fame to 

the clerk of the rules, who keeps the rule, and draif^s you 
up another confent-rule ; pay him for the fame 6 s. This 
rule you make a copy of, and annex fuch copy to the iffue 
yrhcA you deliver the fame to the defendant's attopiey. 

Fiet of npt ^7. " And the faid /. jF. by P. P. his attorney, comes 

Puilty. ff ^^^ defends the force and injury, when, isfc^ and fifiyi 

**. that he is not guilty of the trejpafs and eje^ment aforefaid, 
" as the faid John Holdfaft above complains againft himi 
f* and of this he puts himfelf on the country." 

An iffue aa4 28. The iffuc and record in ejefimnU when the proceed- 

record in <0e^ • jjgg ^^^ j^y ^^ ^^ origtnaL are the fame sis m a cortimon adion 

inent by bill or **. • ' r- " * 1 i^ " • r . « % r ^ 

i^^igloal. mutatis i^utamts, only uiing a wmten form mftead of the 

common printed forjrn for iiit iflUe in both cafes. 

•HmrtofigD ^9- Search at all the judge's chambers of the court the 

jucfgnientagainft a£):ion is brought in to fee if the tenant has left a plea and 
for wf*t'*/a^**' rule in the caufe ; if there is none left, draw up a rule for 
l^lea. ^ * judgment with the clerk of the rules ; pay for nie fame 5 s. 

Make incipitur of the declaration on a iheet of double 2 /• 6 ^« 
Jlamped paper, and alfo on a K. B, roll ; carry them with 

fhe declaration and rule to the clerk of. the judgments, who 

iigns the judgment 5 pay for the fame 3 j. 6 rf. this, .done you 

make out your writ of pojfejffon* 

$aycr'8 Rep. 30* Thib judgment cannot be figned unti| the afternoon 

393* of the fifth day after the end of the term, of which the 

declamtion is imitled. 

31. But 
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31. But by an oid-i JJi Michaelmas Tcrmy 31 Geo, 3. Regula Genera- 
wnlefs the rule 10: judgnent ^iid)\ be dnwn up ?nd taken •" ^*-^' "^""^ 
away frcm the office of the clerk of the rules ivi^hin two 
days, after the end of the term in which the eje<^.ment fhall 
be moved, no rule fliall be drawn up or entred in the the 
BOOK, {a) nor fliall any proceedi?*j;s be had in fuch ejeci- 
mexit* 



32. And the faid E, F. by P. P, his iattotney, comes and The form of a 
defends the force and injury, when, Wr, and fays nothing '®'7'^ ^^ ■ 
in bar or prcclufion of the aforefaid aftion of the faid JoAn p; ,:!;«-. a Jsiinft 
Holdfaji^ but made default, whereby the faid John Holdfaft the cap.*, ejeaor 
remains therein undefended, £ffr. Therefore it is feafe''entr^''in'? 
confidered that the faid John Holdfafl do rccoyer againft the oufter,^" ^^'*° 
faid J?, F' his term aforefaid yet to Come of and in the faid 
tenements, with the appurtenances } And also his d^^ 

mages by occafion of the trefpafs and eje5fment aforefaid : 
and thereupon the faid John Hddfaji freely here in court 
remits to the faid E^ F. as well all fuch damages, cods, and 
charges as may be adjudged to the faid John Holdfaft in this 
behalf^ as all judgments and executions K>r the faid damages, 
coilfi and charges : Therefore let the faid E. F. be acquit-^ 
ted of the faid damages, coils and charges, and the faid Johr^ 
Holdfaft prays the writ of our faid lord the king to be dirtded 
to the (herifF of the county of Middlefex^ to caufe him to 
have pofleilion of his faid term yet to come of and in the 
faid tenements, with the appurtenances, and it is granted 
to him returnable before our lord the king at Wejiminfer^ 
on ifht return you make your writ ofpoffeffton of) the fame day 
is given to the faid John HoldfafthcrCf ^c, 

33. Note. The Tihove poftea is not ftamped; it is entered In wliat manner 
with the clerk of tiicpqfieas : pay for cntcrini? the fame 6 d. *f'' p'*'nt*»ff 
xou give a rule for judgment thereon as m a common cafe 5 g^jy^ 

when out you tax cofts with the mafter on the confent-rulej 
make copy thereof, and ferve on the defendant, and demand 
the cofts taxed ; if he refufe payment on affidavit and mo- 
tion^ the court will grant an attachment for his contempt. 



(«) The clerk of the rules AMI 
l^ccp a bo«k» in which ihali be en- 
tered all the rules, which, from time 
to time, ihaU be delivered out in 
•je^ments, containihf a lift of the 
cje^ments moved $ in which book 
ihall be s^eotioncd the number of 



the entry, the county in which the 
prcmKcs lie, the names of the noml* 
nal plaintiff (with the words **ao4 
others,** if there he more than one,) 
and alfo the name of the cafual ejec* 
tor, RuU Mi€b. 31 (7m. 3,4. 'Ttrm 
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which cannot he purged till he hath paid the coils. If the 
defendant keeps out of the way, to prevent your ferving the 
rule and demanding the cofts ; on affidavit and motion, the 
court will make an order, chat (brvice and a demand en fome 
perfon in the houfe or place where the defendant refides, 
fhall be fufficient *, and if not complied with on an affidavit of 
the fa£b and motion, the court will grant an attacbmtnt 
againft the defendant. 
The mode for 34. If a verdict is given for the defendant, or the plaintiff 
thedtffendanr to jg nonfuitcd for any oAer caufe than the defendant's not con- 
•nT/erdiaVa' faffing, &c. the defendant muft gct /^^a ftampcd, and tax 

cofts thereon as in another action, He muft fue out a ca.fa^ 
againft the plaintiff, an4 on fhewing the writ under fe^ to 
the plaintiff's leflbr, and ferying him ^ith a copy oif the 
confent-rule, and demanding the cofts ; if he does not pay 
the fame, the court on motion will ^ant a^i attachment 
againft hinit 



hh favour, or 
pUintiflF being 
no|i-foited. 



Tbefiirmof* 
judgment ia 
ejrament by 
ncn fum inftr* 



35. Akd the faid E. F* by P* P. his attorney, comes 
and defends the force and injury, when, f^c. and upo4 
this the faid Join HMfafi prays diat the faid E^ F^ may 
anfwer his faid declaration ; upon which the faid attorney 
of the, faid E. F> fays, that he U not informed by the fai4 
£. F, of any anfwer to be given by the faid E. jF« to the 
faid John HMfafi in the faid plaint ; and he fays not any 
thing elfe thereupon in bar or pfeclufton of the faid adtion 
of the faid John Holdfaft^ by which the faid John Hol0 
iremains undefended upon that occafion againft the faid^. 
F» for which it is confidered, that the faid John HMJt^ 
frecover againft the faid E. F. thepofleflion of his faid term 
yet to come of and in the faid tenement, with the appur- 
tenances, and his damages by occafion of the faid trefpafi 
;ind ejeBmentj it is commanded to the (heriff, that, by the 
oath of twelve good and lawful men -of Tiis bailiwick, he 
diligently inquire what damages the faid Ji>hn Holdfaji has 
fuftained, as well by occafion of the faid trefpafs and ejeH'^ 
menty as for his cofts and charges by him about this fuit 
expended ; and that the inquifition which, ^c, die iheriff 
do make appear to our lord the, £f^r. on (the return afinqui-^ 
ry) under his feal, b^c. and the feals, i^c* The fame day U 
given to the faid John Holdfaft, ksfc* and upon this the faid 
John Holdfafl prays the writ of our lord the king to be 

direac4 
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dlreSted to the flierifF of the county aforefaid, to caufe hiiii 
to have poflef&on of the faid term yet to come of aiid in the 
faid tenements^ with the appurtenances ; and it is gtanted 
to him returnable before our lord die king at Weftminfier^ 
on (the return 9^ the 'writ (fpoffeffon.^ 



ri lb 



36. Middlesex, tb witj C^D. hit ofLondon^ taylor, was The fbtth of 4 
attached to anfwcr to A. B. of a plea, wherefore with force ^«5i«"*i*" .^t 
and arms he broke and entered into five mefiiiages, with JSit for the* 
the appurtenaneeSi TXWeJhmnfter^ in the county aforefaid^ ikejne profin. 
arid drove out and removed the faid A. B. from the pofTef- xo be engrofleJ 
lion and occupation of the fame tenements^ and fbr a long dnatitbifeiieniiy 
time withheld the faid A. B. from the pofleflSon and occu^ **"P«* ^«*^ 
pation of the fame fhe being fo driven out and removed there^ ' ' 
jrom as above-faidi) and the faid C. D. during all the time 
aforefaid, had and received to his own proper ufe, all the 
iflues and profits of the faid tenements of the yearly value of 
ioo7. and did other injuries to the faid A. B. to the great 
damage of the faid A. B. and againft the peace of our fove- 
reign lord the king, t^c. And whereupon the faid A. B. 
by R* R. his attorney, complains that the faid C. D. on the 
day of , in the year of the veign of 

his faid prefent majefty, with forco and arms broke and en- 
tered into the faid five mefluages, with the appurtenances, 
at Wejlnnnjier^ in the county aforefaid, and drove out and 
removed me faid A.B. from the pofleffion and occupation 
of the faid tenements, and for a longtime {that is to f of ^ 
from the day of , in the year aforefaid^ 

until the day offuing out the original writ of the/aid A. B* 
withheld the pojjejfan and occupation of the faid tenements from 
the faid A* B. he being fo driven out and removed as above/aid J 
and alfo the faid C. D. had and received to his own u(e, all 
the iflues and profits of the faid tenements, of the yearly 
value of 100 /• during all the time aforefaid, and did other 
injuries to the faid J. B. to his great damage, and againft the 
peace of our faid fovereign lord the king, (s^c. wherefore 
he fays, he is injured, and hath damage to the value of 
200 /» and therefore he brings his fuit, is^c* 



37. And the faid C. D. by P. P. his attorney, comes ^^f^\ll^^^^ 
and defends the force and injury, when, &c. and craves u^oLzikli^ 

N 3 oyer tteWe penny 

ftamp. 
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oyer of the faid writ, and it is read to him in thcFe word*, 
to witt George the Third, £rfr. to the flicriff of Middle^ 
fex^ greeting: If A, C. fliall give you fccurity that his fuit 
fliall be profccuted, then put C. £). late of London, taylor, 
by fureties and fafe pledges, that he be before us on {tie 
return) wherefoevcr, ^c. to fhew wherefore with, i^c. {as 
in the declaration to the end) and have you there the names of 
the pledges, and this.writ. Witness ourfelf at Wejlmin" 
Jler, the day of in the year of our reign : Which 
being read and heard, the faid C D.prays judgment of the 
faid writ \ becaufe he fays that there is not any fuch form 
of a writ in an adiion of trefpafs and ejeSment in the regifter 
of writs as the form aforefaid \ and that die faid writ varies 
' from the faid regifter of writs in this refpefl, inafmuch as 
. it does not appear by the faid writ, that the mefliiages there- 
in mentioned were the mefiuages:of the faid A^ B. ; and 
this he isready to verify; wherefore he prays judgment of 
the faid writ, and that the fame may be qua£bed, &r. 



Thf form of a 3^' George the Third, lie* TO the flierifF of Middle* 
wit ofpojfejjiion fex, greeting : Whereas A. B. lately in our court befoie 
by biu in ejeA- u^ at Wejtninjlery by bill, without our writ, and by the 
"*" judgment of the fame court, recovered againft C. D. his 

Fivefixpcnny term yet to come, of and in one mefTuagCit with the ap- 
ft«np». purtenances, fituatc, lying, and being at Wejlminjhr, in the 

county aforefaid, which /. F, on the day of 

in the year of our reign, demifed to the faid A. B* 

for a term' of years not yet expired, to wit, on the 
day of then laft paft, to the full end and.term of fire 

years from thence next enfuing, and fully to be complete 
s and ended, by virtue of whicli demife the fame i/. B. en- 
tered upon the fame tenements, with the appurtenances, 
and' was thereof podeiled until the faid C* D. afterwards, to 
wit, on the fame day of , in the year 

aforefaid, with force and arms, entered into the faid tene- 
ments, with the appurtenances, and him the faid A. B. 
frpin his farm aforefaid, the faid term I hen and there not 
being expired, e]e£ked, drove out, and removed, and him 
the. faid A, B. hath withheld from his pofTeffion thereof, and 
ftill doth withhold, whereof the faid 6'. D.'is convided, as 
appears to iis upon record : therefore we command you, 
tliat, without de|ay„ ygu caufe the faid Am Bw to haive his 

J>of- 

2 



j^oiTeuioh of his terni aforefaid yet to come^ of and in thjc 
tenements aforefaid, witk tfab apjpurtetiances, and in what 
mantis you (hall have executed this our writ, mak^ appear 
to us at 1VeJlTmnJter<i on {the return tfthe nvrit of poffejjion) : 
And have there then diis writ. Witness Li(qd Lord 

39* Note : This* writ muft )>e Ingrofled on pirchmentk 
Make a pretipe for the office thus, 

40. Middlesex, towt^ Wrhofpofleflion for A. S. on kprw^h$ 
the demife of F. againft C D. for a mefluage, with the ap- tht m^ 
purtenances, iituate at W^minfler^ in the county of Mui^ 

dlefext 

Returnable (the return)^ 
JR. R. attorney. 

41. Note : Carry the writ zni precipe to the officer who 
Cgns the writs in this court ; pay him for figning the fame 
IS. %d. fealing at the feal office 7</. the fheriff's warrant 
thereon 2x. 4^. his fees for executing the fame is is. in the 
pound, in the yearly value of the prexhifles, if the fame . 
does not exceed looh per annum, and 6(h in the pound for 
every 20 /• above, and 2s. returning the writ* Officer*s 
fee executing writ ufually i/. is. 

42. If the proceedings are by original, the writ of pofleffion 
differs only frohi the above in the intfoduAory part^ and 
in the return*. It is figned by the filacer^ and fealed as the 
above writ. 



Jt.B. 
B. R. againft 

a D. 

43* A. B. of Isfc. the plaintiff in this caufe maketh oath, An iffidaTltof 
that the above defendant juftly owes to him this deponent ""* *" ■"*■' 
the fum of pounds for a year's rent [or as the cafe w)^ wh^ there?" 

of one mefTuagc, feTr, now in the pofleffion of the faid de- no diftieft in 
fendant as tenant thereof (or as the cafe is) due to this depo- J^ntrlftmentJ*' 
nent at {the time when due) and that no fufficient diftrefs can .jij^.^ ,^^^^,1^ ^ 
be had or found on the premifles to fatisfy the faid rent : beepgrpfledoa 
Jstd further that be this deponent has a right and power l^'^*^*^^*?*"'*^ 

^ tr , k« ft«mped flitet of 

^4 D; pipers 



x84 



Precedents in EjeStmetit. 

by law to re-enter on the laid mefluagei &r* on non*paj- 
ment of the rent aforefaid. 



SwORMj &r» 



A.B. 



G. Lefee of J. B. againfl N. N. 

AniAdaYit of a 44* J* D. He. maket^ oath, That he this deponent did this 
fehant^trvfufiof day of , by the direaion of If. B. landlord 

*?J^^j*? of the premiflcs in queftion in this caufe, apply to G. B. 
order to have tenant in pofleffion of the faid premifTcSj to know whether 
^?J*"^*Y^ *^- he the faid G. B. would appear and become defendant in 
2Jt, e en - j^.^ caufe, or would permit the faid N. B. to^efend his 

title to the premifles in the name of the faid G. B. And 
Ana fo moft this this deponent at the fame time^ {hewed and offered to deliver 

unto the faid G. B. a note underfigned by the faid 'W, 3% 
whereby the faid N. B. promifed to defend and keep the 
faid G. B. harmlefsj from all cofts and charges in this 
caufe, but the faid G. B» then told this deponent that he 
would not appear and become defendant in this caufe or 
any-wife concern himfelf therein. 



affidavit. 



SwORNy &r. 



J.D. 



r 
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45 • Bill of Costs yjr the Leffbr of the Plaintiffs when the Proceedings are 
by^BUlf upon Judgment being fuffered to be entered by Default • 

King^s Bench. 

TiitesTouT on the demife of Westbrooke, Spinfter, againft Holdfast. 

Michaelmas Term, 1791. ' 



Initru^iions and warrant to fue 

Perufing title deeds, and taking ab- 
ftra£ls from the parcels 

Drawing declaration wth notice, folio 
8. - - 

Engroffing fame 00 ftamp to ferve and 
duty - 

Service on tenant 

Affidavit thereof, duty and oath 

Copy of declaration to anfwer to affi- 
davit, and duty - ^ - 

Copy for,ufe * 

Letters and porters - - - 



Monies out 
of pocket. 

£• s, d, 

o 2 ^ 



Agent. 

£• s. d, 

027 



-000034 



-000 



o o 
o o 

O 2 



3 

o 

7 



003 
000 
000 



017 
026 
041 

017 
010 

2 



Attorney. 

£• /• J. 
044 

068 



8 • 

2 II 
5 o 

5 7 

2 II 
2 o 

4 e 



o 

o 
o 

o 
o 
o 



Hilary Term, ijgii 



Inftruftions to move for judgment 
^ Pec to counfej therewith 
Attending him and court 
Paid for rule - - - 

Searching whether tenant had entered 

into confent-rule ^ - - 

Drawing judgment - - - 

Engroffing tlie proceedings and ilamps, 

folio 10 
Entring fame on the roll 
Warrants and docket 
Paid mailer figning judgment 
Atten4ing to fign fame 
Writ of hab.fac. poff. 















I 


•5 


; 


2 6 





10 


6 





10 


6 


' 

1 


10 6 














I 


8 
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3 4 





6 








6 





■ 




6 • 
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3 4 














I 


8 





3 4 
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I 





6 


9 





8 s 








6 





-2 


2 





3 '0 





3 








3 


4 





3 8 





4 


2 





4 


2 





4 2 














I 


8 





3 4 





4 


10 





8 


2 





II 6 














Warrant 



i86 Bittef Cofisfar tbe pLAiNTirF h Ejeaments 



Warrant tbereon and meflenger 
Attending iherifF to take pofTeifion 
Psud (heriflr (according to value of pr&- 

mifes, ufually one (hilling in the 

pound) - - - - 

Tcnn ice - - - - 

Letters, trff# - - - 



of pocteC 
026^03 



AgCBt. ( AtlBfiey. 



- O 



O 

o 
o 



o 

o 
o 



o o 



0{ o 



2 
2 



0.034 

i^ or 6 I 



o 
6! o 

01 o 



o o 

S ^ 
4 



45. Bill ef the Leffor of the Plainttff^s Cofis upon Nonfuitfor not confejfini 

Leafe^ Entrjy and Oufier. 



Imft Bench • 



Michaelmas Va^ation^ I79I* 



igainft 



N. B* This Bill of Cofts runs die fame as the preceding one, until 

Hilfirj Term, I79I. 



Searching if tenant has entered into 
confent-rule, and giving receipt for 
the fame - - -000 

Paid filing fame with clerk of the rules 060 
Drawing iflue, folio 10 - -000 

Entring fame on the roll and paid -04 2 
Notice of trials copy and fervice -000 

N0 B* The reft of the charges for 
making up the record, and proceeding 
to trial, as in the bill in replevin, which 
fee ante^pf 128* 

Attending the trial, when the plaintiflT 
X was non*fuited, in that defendant did 
- not confefs leafe, entry, and oufter 000 
Term fee - - -000 

f ortersy iic. « < • ^0.00 



o 
o 

e 
o 



6 o 

S o 

5 10 
I 6 



034 
060 

O ID O 
076 

o 3 • 



O 

o 
o 



6 8 
2 6 

2 o 



o 13. 4 
05 

040 
Drawing 



Bill of C0s^fir the Plaintiff in EjetlmefU. \l^ 



EafterTerm, 1791. 



Drawing judgment - - - 

Engrofling the proceedings on (lamps 

Paid for rule 

Paid figning judgment 

Attending to fign fame 

Drawing bill of cofts and copy 

Attending to tax cofts 

Copy of rule with mailer's allocatur 
therecHi t6 ferve on defendant 

Many attendances at defendant's houfe, 
in order to ferve him petfonally 

Affidavit of fervice, engroflings and 
duty, on motion for an attachment, 
and oath in court 

Inftru£lions for Mr. Garrow to move 

Fee to him therewidi 

Attending him and court 

Paid for rule - - - 

Paid for attachment 

Warrant and mefTenger 

Fee thereon - - - 

Attending officer with inftruftions - 

Attending the {herifPs office to get at- 
tachment returned, non eft invent. 
and paid - - r - 

Attending crown qffice to file fame - 

Paid for -^/.attachment 

Warrant and n^iTenger 

Fee thereon - - - 

Attending offices to inftrufl him 

Paid him his caption fee 

Attending to fettle and give difcharge 

Term fee - - - 

Letters, I^g-. • - - 



Monies oat 
of pocket. 

poo 
o 6 



O 4 
o ^o 
o o 
o o 



- o 



-00 



o 3 

o 

1 I 

o o 

o 7 
o 16 



o 

o 





o 

o 
o 
o 
o 
o 



/ 



2 

o 
o 



I 

o 



o 
o 



I . I 

o o 

o o 

o o 



I 

o 

2 

o 
o 
o 



I 



o 
o 
o 
o 
6 
o 
o 



o 
o 



12 O 
2 6 



o 
o 
o 
o 
o 
o 



Agent; 

I. s. 

O I 



o 
o 

Q 
O 
O 

o 



o 
o 
I 
o 
o 



o 
o 



o 
o 
o 
o 
o 
o 
I 
o 
o 
o 



6 
6 

4 
I 

2 
I 



4 
I 

I 

I 

7 



o 16 

o. 3 



3 
I 



3 
I 

I 

3 
2 

2 



8 

9 
o 

2 

8 
o 
8 



6 8 



7 

3 
o 

8 

o 
o 
o 

4 
8 



2 8 
I 8 
1% o 

3 o 



4 
8 

o 

4 
6 



Attorjie]r« 

034 

8 
6 

4 

3 
4 
3 



o 
o 
o 
o 
o 
o 



6 

2 

X 

3 

7 
o 16 

o 3 
o 6 

o 3 



o 
o 
I 

o 

o 



o 
o 
a 

o 
o 
o 
I 
o 
o 
o 



6 

3 
I 

I. 

6 

S 
4 



5 

o 

2 

4 
o 

4 



2 • 



o 13 4 



t 

o 

4 
o 

o 

•6 

8 

4 



4 4 

3 4 
12 (» 

3 a 



8, 

4 
o 

8 

o 

o 
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47. Bil/L OF Costs for the LeJJhr dfthe Tlatntiff^ when the Proceedings are hjf 

Original* 



KifJg*s Bench, 



JEafier Term, 1 79 1 . 



Doe on the Demife of Westbroore, Spinfter, againft Ros. 



InftruSions and warrant to fuc 
Penifing title deeds, and abilra^ling 

parcels 
Drawing precipe for original^ and copy 

for curfitor, folio 7 - - 

Paid for original and fee 
Returning and filing 
Drawing declaration with notice, folio 

8 - 

N. B. The reft of the charges fame 
as in ejedlment by bill, which fee ante 
p. 185. 



Mooiei out 
of pocket. 

£. X. d. 

027 



-000 



o 
o 
o 



- o 



o 
o 



o 

4 
o 



Agent* 

£• /• dm 
027 

034 



o 

o 
o 



3 

9 
I 



Attonic]r> 

£• /. <f. 

044 

o 6 8 



8 o 13 

030 



8 d 



King^s Bench, 



48. Bill of CosTs^r the Defendant. * 



Hilary Term, 1791. 



Inftnidions and warrant co defend - ^ o 2 
Copying declaration, folio 7 - a* o 

Searching if judgment moved for, and - 

paid - - - - o I 

Entring appearance (if proceedings by 

origihal) - - ^-02 

Filing common bail (if proceedings by 

bill) - - -02 

Drawing confent rule and fair copy to 

fign - - - -00 

Drawing general form, and engrofiing 

withauty • --00 



7 
o 



o 2 7 
012 



028 



042 



o 4 II 



020 



31 o I 7 



044 
024 



044 



o 5 10 
o. 7 4 
040 

o 2 ri 

Paid 



Bill (f Cojtsfir the Defend akt in EjeSmeni. 189 



Paid filing fame ^ • * 

Attending for that purpofe 
Paid for iffuc, duty, and entering plea 
Copyof iflue, folio io« fent into the 

country * - - 9 

Copying notice of trial * * 

Term fee - - - ^ 

Letters, fefr? - - - 

Inftnidions and warrant to defend - 
Fee on filing fame 

Copy of declaration, foL 7. - - 
Searching if judgmetit moved for, and 

paid 
|nilru£Hoh^ to counf^l to move that 

landlord might be made defendant 

with the tenant 
Fee to co^nfel therewith 
Attending him and court 
Paid for fulc . * - 

Copy thereof to owner to the confcnt- 

rule - - - 

Entring appearance « * - 
Or 

Filing common bail t •• 

For landlord axid tenant, both 

The reil of the articles of charge, fame 
^ in the n^xt ab9ye preceding bill 
pf pofts, ^ 



Monies out 
of pocket. 

O t O 

000 
047 
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o 
o 
o 
o 
o 
o 



- o 



o 
o 
o 
o 
o 
o 
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o o 
o 10 
o o 
o 8 



o 
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o 
o 
o 
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Ageot. 

020 
o 18 

047 
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o 
o 
o 
o 
o 



I 

o 

2 

a 

2 

I 
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001 
6\ Q 10 

o[ O I 

008 



8 
6 
6 

o 

7 

8 



8 



3 
6 



O O O O I o 

026042 
0290411 

053091 



Attorney. 

£• /. d* 

020 

034 
047 



o 
o 
o 
o 
o 
o 
o 



o 
o 



3 
I 

5 

4 
4 
3 

2 



O 2 

o 10 

o 3 
o 



8 



o 7 
o 13 



4 
o 

o 

o 

4 
4 
4 



4 4 



6 
6 

4 
o 



2 o 
5 i^ 



2 



i|9. Bill of Costs y^ the Defendant. 



Qommott PlfoSm 



Hilary Term, 179 1. 
Barver at the Suit of Freeman. 



Inftru£iions and warrant to defend - o 
Copying declaration^ fol. 7. - - o 



2 
• 



o o 



271044 

I 2 ! O 2 4 

Searching 



i^ Biff 9f Cops for fbi Dmin>ANT in EjeffmmL 



Searching if judgment moved fbr^^and 
paid - • ... 

Common confent-ruk 
^ General ifluc, engrofEng and duty 

Paid filing fame 

Paid for iiTue, fol. lo.duty, and enter- 
ing plea • » m 

Paid half confent-rule - • •> 

Copy ifiue - « » 

Copying notice of trial 

Term fee . • • ^ 

Letters^ t^c, • ^ «• 

The reft of the charges for trisd at 
ufuaL 



Monies out i 
of pocket. 



o 

o 
o 
o 

o 

o 
o 
o 
o 
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o 
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5 

a 

o 
o 
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o *o 






6 

o 

3| o 
- o 



7 
6 

e- 

o 
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o 
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I 

I 

I 
z 

5 

2 
t 
O 
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2 

8 

7 

o 

7 
6 

8 

6 

6 





Attonuy. 



o 
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o 

D 

o 



3.10 
3 4 

2 II 

a 
5 7 

2 6 
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I 

5 
4 



4 
o 
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I 



N 



D 



E 



X. 



ABATEMENT. 

F pleading ia abateipent Page 

.MS 

|E. Fori^ofplea in abatement, inejed- 

ment i8i« )82 



'O 



AGREEMENTS. 
|, For taking an appartment 



31 

3?i 34 

34 

35 
36 



9. For taking a houfe 

3. For leafe of garden ground 

4. For purchafe of a l^oafe 

5. For building a houfe 

0. For letting a ready furnifhed lodg- 
ing Of. 

ALLODIAL LANDS. 

1 • The meaning of this (pedes of te- 
nure 2 

A P A in T M E N T-ri/^rmir;?//. 

APPRAISER. 

1 . The manner ;n which goods muft be 
appraifed under a dillrefs 91 « 101 

ASSIGNMENTS. 

I . Abfolute afljgnment of leafes^ &c. 

49 
Z. Diilindlion between an affignmtat 

and an under lea/t 27 

ATTORNMENT. 
I . The nature^ and how altered 22 

A V O W R Y,— Replevin. 

I. Avowry is in the nature of a har, 
and iinpoi u dijuftificatUn 1 1 3 



2. Of avowry made upon a diflreTs for 
rent or fervicc Page 1 14 

3. By 11 Geo. 2. c, 19. landlords may 
avow generally in replevin on a dif- 
trefs for rent 115 

4. Attornment need not be avowed in 
an avowry 116 

BAILIFF— 2>/>c/J. 

BILL of SALE. 

1. An ^bfolute'bill of fale jr 

2. Bill of fale of a trader's ei&ds ib» 



BOND. 
I . Of the replevin bond 



106, 107 



CONSENT KULE^Mjeament. 

COPARCENERS— £/«///. 

1. Of the nature of an eftate in copar*^ 
cenary by the common law S 

2. Of parceners by cuHom 9 

CO?YUOLD^EJaUs. 

COURT ESEY. 

I . An eftate by the courtcfey of Eng* 
laud defcribed 4 

COSTS. 

1. CoHs in replevin iiS« 131 

2. Cofts in ejedment 164, 18; 

3. Bill of cofts for regiftering i^dg- 
ment in Middi^ex ' - 59 

4. Bill of cofts for plaintiiF in replevin 

129 

S.Bills 



192 



INDEX. 



5. Bills of cods for plaintiff and Je- 
' fit:dant in cjcftmenl Pagi 1 84 

COVENANTS— L^i^/. 
1.. An (xctption may b6 a covenant 

2. A covenant not to aflign, does not 
extend to an underlcafe 27 

3. A covenant of renewal 28 

4. Covenants to lie referved under a 
power 29 

5 . Covenants for repairs 30 

CUSTO^f. 

f . Eftates by cuflom 9 

». Defcents bj^ cullom 1 7 

. DECLARATION. 

1 . In replevin 1 1 2 

2. In ejectment 181 

DEEDS. 

1. The law relating to furcha/es by 
deeds 1 8 

2. The form of a deed poll 47 

3. A deed of alTignment 49 

DESCENT. 

I. Defcent or hereditary fuccefllon, is 
the title whereby a man^ on the' 
death of his anccilor, requires his 
eftate by right of reprefentation, as 
his heir at law 1 1 

3. Defcent is either lineat or cdlaieral 

12 



6. The male liTue ihall be admitted 
before the female Pa g 12 

7. On failure of lineal defcendants, or 
iffae of the perfon laft feifed, the 
inheritance fliall defcend' to the 
blood of the firft purchafer , 1 3 

8. The collateral heir of the perlbn 
laft feifed, mull be his next collateral 
kinfman of the whole blood 14 

9. In collateral inheritances, the male 
heirs (ball be preferred to the fe- 
male 15 

10. Defcen'ts by caftom are of feveral 
kinds, as in Ga/vtUkind^ BotQugb^ 
Englifi, &c. \j 

1 1 . Defcents by ilatote are tho(e which 
take place in fees<tail ptrformam 
doni 1 8 

DISTRESS. 

1 . A diilrefs is the taking of a perfonal 
chattel out of the poiTeffion of the 
wrong doer, into thecoftody of the 
party injured, to procure a fatisfac- 
tion for the irtjury 76 

2. The feveral injuries for which a 
diilrefs may be made, enumerated ; 
the moft common of which is non- 
payment of rent 76 

3. By 4 Gf0. 2. r. 28. a diilrefs may 
now be made for any kind of rent 
in arrear ib, 

\, A difh-efs iat common law, 'is in the 
nature of a pledge ib, 

5. By 32 Hen* 8. f. 37. executors or 
adminiftrators niay diilrain for rent 
due in the life- time of the te/lator 
or inteitate 77 



3. Inheritance ftiall lineally defcend to 6. By 37 Hen, 8. ^-37. a hufband who 
the iiTueof the perfon lail adually is leiTor or landlord in right of his 



fciled in infimt-um^ but ihall never 
lineally afccod 12 

4, When there are two or more males, 
in equal degree, the elded only 
ihall inherit — but the females alto- 
gether ii>, 

5 The lineal dcTcendants /> /»^T//tf;w 
of any perfon deceafcd, iliall t^^x^- 
UiiK their anceflors ib* 



wife, or the perional reprefentative 
of luch haiband,>may diltrain after 
the death of his wife ib. 

7. V^y 17 Car, 2. r. 7. landlords may 
diilrain cattle twice for one rent ib, 

8. By 8 Ann, c, 14. landlords or leifoin 
may diftrain at any time within fix 
months after the determination of 
the term ih. 

9. By 
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a. By 4 (?««. 2. e, 28. mie/ke landitrd 
mav dillrain under a new chief leafe, 
although the undcr-leafea were not 
furrendered Page*]^ 

10. By 1 1 Gio. 2. f. 19. landlords may 
diflrain zxidi/ell goods fraudulently 
carried off the premifTes ih, 

11. But a landlord cannot feize goods 
fo removed, if fold to perfons not 
pri^jy to the fraud «^. 

12. If goods fraudulently removed, be 
bona fide fold, the landlord fhall re- 
cover double their value in an aSiion 
of debt 79 

13. Or, if the goods do notevceed the 
value ^of 50/. he may apply to a 
juftice in ajummary ivay ib. 

14. By II Geo. 2. r. 19. a landlord 
having a right to diflrain, may 
break open houfes, &c. to feize 
goods fraudulently fecured therein 

15. When the demife is not by deed, 
landlords may recover a reasonable 
fatisfadtion for ufe akd oecupation 

80 

16. The lord of a manor may diftrain 
for rent, fervices, amerciaments, 
&c. ib, 

17. A commoner may diftrain cattle 
damage feafant ih . 

1 8. The perfons to whofc ufe any man 
is enfeoffed of land« may diftrain 

ib, 

19. In what cafes a difbefs may be 
made for damage feafant 8 1 

20. The aflignee of a rent, ior partition 
or donuer^ may diftrain ib, 

2 1 . A donor or lefTor, faving the reaver- 
fioH and referving r^t, may diftrain 

of common right; but if he part 
witli the reverfion, a right to dif- 
train muft be referved ib, 

22. The ajjignor of a term cannot dif- 
train ib. 

23. The iherifF may diftrain at any 
houfe within his county ib, 

2^, A bailij" after tender cannot dif- 
train a. 



25. A mortgagee, after notice to the 
tenant under a leafr, prior (^o the 
mortgage, may diftrain Pa^^e 81 

26. A perfon cannot diftrain for a 



fee farm rent, unlcfs the cafe is 
brought within the ftatute 4 Geo 2. 
r. 28. / :b» 

27. Bodies politic and corporate,* may 
diftrain for rent arrear 82 

28. A huft>and feifed of lands in np^ht 
of his wife, cannot diftrain whirc 
the re*verfion goes to the heir ib\ 

29. Diftrefs may be made on a rent 
payable by tuftom on the day the 
tenant enters ' ib, 

30. Of what things a diftrefs maybe 
inade 8 J 

31. Things fierce natura, cannot be 
diftrained 85 

32. Fixtures which go to the heir, can* 
not be diftrained ib. 

33. By 2 fFill, 3. r. 5. corn or hay cut 
may be diftrained for rent ib, 

34. By 1 1 Geo. 2. c. 19. cattle on com- 
mon may be diftrained ib. 

35; By 1 1 Geo. 2. c. 19. corn or other 

grain gre«ivi/fg, may be diftrained 

' and taken when ripe, and lodged in 

the barn on the premifles; or if no 

barn, may be removed ib^ 

36. But notice muft be given, and on 
tender of rent and cofts, the diftrefs 
fhall be reftored 84 

37. Landlords may diftrain for double 
rent after a holding over i^» 

38. What goods cannot bf difirained 

ih. 

39. A landlord may in general dif- 
train whatever he finds" on the pre- 
mifTes, though not the property of 
the tenant ib, 

40. But if they are the property of 
third perfons, and are on the pre- 
mifles of the tenant in the ^ay of 
trade, they cannot be diftrained 

41 4 A gentleman*! chariot, ftanding ac 
a livery ftable, may be diftrained 

O fox 
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for rent due to At landlord of the 
ilables Fa^i 85 

42. A rofe bcr/i landing at a ilable 
half a mile from an /'««, may be 
dillrained for reQt due to the land> 
lord of the inn i^* 

43. Things diftrained dapiagtfeafimtt 
cannot while thus diftrained» be 
taken for unt i^- 

44. Hories and cart, where and in 
. what cafes, diflrainable - ih^ 

45. Money out of a bag cannot be 
diilrained ; for it has no ear-mark 

tb. 

46. Of things diflrainable for damage 
feafanty for tolls and for por c J utieii 86 

47*. Of making a fecond didrefs ib, 
48 Wtwring ap^aril may be diilrained 

f r rent 87 

49« IFaj goiny crops may be diftrained 

wltliin the fix months ib* 

50. At what $im a diftrcis ihall be 
taken ib. 

51. In what flaei a didrefs inay be 
made 88 

52. A diilrers by the^mmon law» be- 
ing only in the nfiture of n pledge, 
cannot be Jold^ bi^t Jiiuft be im- 

, pounded 89 

rj. The fever;il kinds of p^undf, ^and 
the ipethgd of impounding* defcrib- 
ed 90 

^^. In wh^t maifner ^ difireft niay be 
ufed ib. 

jj. But by the 2 Wttt, & Mary, <. 5. 
goods difiraincd for rent, if the te- 
nant fhall not, withir /J'v^ dajs after 
the difircfs, and aotue given him 
thereof, lepleyy the fame j the pcr- 
fon may» at the expiration of the 
Ji*-ve dajSi ^cll the gov}ds diilrained 

56. But they muft be fir ft appraiftd as 
. cheaCtdireCU ib. 

57. Wh;^t ihali be confideredfufficient 
notice for this purpofe ib* 



59. PetenninatioBs on thefe flatntei 

Page 92 

d^* Of an irregular and exceffi*ue dif- 
trefs; in what cafes the dillrainer 
ihall be a trefpajfer\ and of the 
amends to be made 93, g^ 

6|. The remedy for an excej/t^e dif- 
trefs 95 

62. Of re/cuing a diftrefs ^ ib, 

63. A re/cue is where a man fet& goods 
at large lawfully difirtuned ib. 

64. If a diitrefs be taken contrary to 
law, it may be refcued ib. 

6;. What ihali be deemed a refcue ib. 

66. By 2 fFiii. $c Mary, r. j. on z,p$und 
breach^ or refcue of goods dlflxained 
for rent, the party grieved {hall re« 
cover treble damages ib. 

67. The party may maintsdn an adlioa 
on the cafe on this ftatute, though 
no notice be given of the difirefs 

ib. 

68. If diftrefi be made afrer tender, 
the goods may be refcued ib. 

69. By 1 1 Geo. 2. r. 19. if any tenant 
Oiafl be in arrear one year* s rent, and 
ihall defert the premiflbs, leaving 
no fufficient diftrefs to countervail 
the ai rears of rent ; two diiintereil- 
ed juftices of the countv may view 
the premiiTes, and afhx fourteen 
days notice thereon, that they will, 
at the ex^ iration thereof, ma^e a 
fecond view ; and if the tenant (hall 
not then appear and pay, they ibaU 
put the landlord in po/Teffion, and 
the leafe ihall be void ; but the te- 
nant may appeal to tbe/ej/ions 96 

70. precedent&'and directions for mak? 
ing a dijire/s^ with the forms of let- 
ter of actorney, warr<int to diftrain^ 
words to be uied in difbaining, in** 
ventory, notice, delivery of copy 
of the inventory, &c. ^z. &c. 97 

to 10^ 

D O WE R. 



58. By I J Ceo. 2. c. 19. diftrefles for' 
/ent may btjecuted cxid^old on tbej I. The ej|a(e in dowef 

pe^iifcs 



1 N 

DOUBLE RENT— ^f»/. 

•<. By 4G#<7, z. r, 18. if the tenant 
after notice from his landlord to 
qoit, hold ove^ he (hall pay double 
rent Page 74 

2. By 1 1 Gea. 2. r. 19./ 1 8. if tenant 
gives notice to quit, and holds over, 
he is liable to double rent i^. 

3. The notice neceiTary to give under 
thefc ilatutcs 71, 74, 75 

EJECTMENT. 

1. An ejeiftment is a mixed a^ion to 
/ecover a term and damages 135 

a. The ancient method of proceeding 
in this action, and the feveral cafes 
in which it muft itill be purfued 

135* "36 

3. The modern method of proceeding 

in ejedment 13^*137 

4. In what cafes ejectment will lie, 
and what deicription of perfons may 
bring this aflion 139 to 147 

5. Of what things an ejedment will 
lie ; and therein of the manner in 
which they muft be defcribed in the 
declaration 1 4.7 

6. EjeSment for non-payment of rent 

149 

7. How a landlord may proceed where 

there is half a year's rent in arrr ar, 

and he has a right to re-enter 150 

2» How a tenant may fave his leafeon 

payment of arrears, &c. 151 

9. Conftrudions on the ilacute of 4 
Geo. 2. r. 29. i r2 

10. Of the notice to quit, which is 
neceflary to be given to fupport an 
ejectment under this ftaiute 153 

tl. Of the declaration in ejedlmcnt, 
and herein of the demije^ tntry^ 
and oufier ib, 

t2. The form in which the declaration 
mail ftate the requiiues to this ac- 
tion 154 

13. The manner in which the leafe, 
entry^ dtnd otiAer^ mu$ be alledged 
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14- Of the fervicc tf the deckration 
and its incidents Page 156 

15. By 4 Gw. z, r. 28. the fervicff of 
the declaration roufl be per/onal, if 
poffible ih. 

16. The circumftances under which 
perfonal fervicc will be difpenfed 
with iq. 

17. Of moving for and obtaining 
judgment againft the cafnal ejedor 

18. Of the defence and plea to thb 
adion I ^^ 

19. The evidence which is neeefiary 
to fupport ejcftment, and to prove 
the defendant's pleas 161 

ao. What fiiall be conilidered good 
proof of marriage 162 

21. Whether an outftanding term can 
be fet up i^j 

2 2 . Of the verdid in eje^men t 1 64 

23. Of the judgment in ejedmcnt it. 

24. In what cafe the party fhaM have 
cofts ,5 J 

25 . Of the writ of execution 1 66 

26. By i6 & 17 Car. 2. e, 8. no este- 
ctttion in ejeamenc (hall be jftayed 
by HMrit of error, unlefs the plaintiff 
in error become bound for the cofte 

27. In what cafes the plaintiff; after 
recovery in ejedment, may bring 
action for the me/ne profitt 1 69 

28 Of bringing 2. Jeeond ejeamtnt 171 
29. Precedents jui ejeament 172 to 

184 

ESTATES. 

1. Aneflate in lands, tenements, and 
hereditaments, fignifies fuch interefl 
as the tenant hath therein ; and are 
divided into fuch as 2^^ freehold, 
and fuch as are hfs than freehold 

2. A freehold cftate is the fojeffion of 
the foil by a freeman, and at com- 
mon law, could only be created by 
livery of feifin ^ 

^ * 3- Eftatet 
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3. Eftatesof freehold arc alfo divid- 16. Eflatts, hfs then freehold, are^ i. 
ed into eftates of /iii&ir/Mffr^, and -Eftatesfor years ; a. Elates at will ^ 
ellarcs not of imhMtitance Page 4 3. Eftates by fufierance Pa^e 7, 8 

4. Freehold cllaies of inheritance, are 17. An cftatc for ^ars, is a cove- 
eiihf-r inheritance ab/oluiei as injee- nant for the pofTeffion of lands or 
^/H^/f, or //W/a/, one fpecies where- tenements, for fome determinable 
o* is the eftatc in //f -<«//• ib. 



5. A tenant in fee-fimple is he that 
. hath lands, tenements, or heredita- 

meptSy to hold to hiiQ .and his heirs 
for e*ver 3 

6. To conftitatc this cftate, the word 
« *• /»«>" is neceffary in the grant or 

donation, except in devifcs by nuill, 
or in grants to the crown, or other 
corporation ih. 

7. A fee qualified, is fuch an eftate 
as has a (qualification fubjoined to 
it ii 

8. A fee conditional, is a fee reftrained 
to fome particular heir, exciufive of 

«xOtfaers ih 

9. Anefiate in tail, is created by force of 
the ftutute de aonis, and is either 
general or fpecial, in tail male or in 

y/t ail female 4 

10 A n e (late oifreehcld not of inherit - 
" ance, is an eftate yer life only, fome 
of which 2iTt conventional, er exprcfs- 
ly created by ihe act ot the parties ; 
Others mere! y legal, 2^ created by con- 
ftruction or opeiarion of law ih, 

11. An eliatc after poffibility of iffue 
extinct, is an eitate for life, created 
by operation of law, in the manner 

. defwfibed ih* 

12. An eltate by the curtefey of Eng- 
land, is an elt4te for life, created by 
operation of law, as defcribed 5 

13. An cftate for life, created by the 
parties, may be for a perfon's own 
Iff, <ir for the life of another, as 
defcribrd 6 

14 \n citate in donjuer, is an eftate for 
Ijf^ (.reaU'U by operation uf law 5 

15. An rjtateoi jointure, is conftituted, 
ani f(v ^ p, in the manner dcfcribeJ,' 
;,*r /icii {ji dower ' 6 



period 6 

18. An eftate at will, is where lands 
and tenements are let by one man 
to, another, to have and to hold at 
the will of the leftbr 7 

19. An eftate at fulFerance, is where 
. one comes into pofteifion of land by 

lawful title, but keeps it afterwards 
without any title at all 8 

20. A copyhold eftate, is an eftate at 
will, held in fee-fimple, fee-tail, or 
for term of life ih. 

Zl. Ejlates upon condition, are cirher 
upon condition implied ox condition 
exprejfed: The firil kind is where a 
grant of an eftate has a conditioa 
annexe4 to it infeparabiy from its 
eifence and conltitution, although 
no condition be exf refted in words : 
The fecond kind are mortgages, 
elegits, ftatute merchant ai^d ftatute 
ftaple 8 to 10 

2?. An eftate by mortgage, is where 
laqd is procured for money borrow- 
ed| &c. 10 

2}% An eftate bj^ elegit ^ is vyhere a cre- 

. dicor is put into poileftion by the 

ftieriiF on a writ of cxeciitiouj called 

an elegit ih, 

24 An eftate by fiatutt merchant, is 
created by virtue of a bond entere4 
into purfuanc to the ftatute de mer^ 
catoribus ibm 

25. An eftate hy fatute^ ftaple, is ob- 
tained by execution on a record ac- 
knowledged purfuant to the ftatute 
of ftaple 1 1 

26. Eftates alfo may be confidered 
foley with regard to their duration, 
and are* in this refpe^, either in 
pojjejjion, in remainder ^ or in ren^erftcn 

ib. 

27. Eftates 
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27. Eftates are alfo confidered v^ith 
refped to the number .and connec- 
tion of their owners, and are, in 
thisreipedt, either eftates inferoer^l- 
ty, in joint'tenancy, in coparcenary 

■ Page 8, 9 

ESTO.VERS. 

1. Eftonjersy is a liberty of taking ne- 
ceffary wood for the ufe or furni- 
ture of a houfe or farm from off an- 
cither^s eliafe " ^ . ^^ 

2. Eftates are of three kinds in law, 
i;/«. houfe-boot; plough-booty and 
htdoe-booty and are incident to the 
efta\e of every tenant, whether for 
life or years i^- 

3. If a tenant cut down trees unnecef- 
farily, or fuffer them td falJ, or if 
they are wind-falls, the landlord 
fhall have them '^• 

4.. But the tenant (hall have dotards or 
pollards /^' 

5. The leffor may have an aftion 
again ft the leflee for fuffering a 
Jiranger to cut down or to diftjark 
trees growing on the dtfmifed pre - 
mifes o I 

6. If part of the land defcend to the 
tenant, he fhall take all the eftovers 
out of the remainder ib. 

7. Gleaning cornfields is not lawful 61 

8. The lord of a manor cannot take 
eftovers in the nvajles of the manor 

FEE. 

I . Fce-fimple, the nature and property 
of this fpecies of eftate defcribed 3 
z. Fee-qualified 

3, Fee -conditional ' 

4. Fee-tail 

FEUDAL TENURES. 

1. Introduaion of them by fViiliam 
' the Conqueror 1 

2. The diftinftion htivfctn feudal and 
allodial property 2 



ib. 
ib. 



GLEANING. 



I. The praflice of gleanhig, when 

• claimed as a right by the pocr, \% 

unlawful Page 61 

• GRANTS— Z^^>. 
H E I K^Difcerit. 

HOUSES. 

1 . An agreement for letting an apart- 
ment 3 1 

2. An agreement for letting a bouje 

32,33 

3. An agreement to grant a leafe oifa 
houfe 39 

4. An agreement for building a houie 



5. A Icafe of a houfe 



36 
37 



INVENTOR Y—Difirejs. 

JOINTURE. 

I. This fpecies of eftates defcribed 5 

JOINTENANTS— £>/^/. 

LANDLORD and TENANT. 

I. The definition of thefe terms, and 
the t'everal kinds of landlords and 
tenants defcribed I 

• LEASES. ^'^ 

1. J leafe is a fpecies of conveyance, 
ufualiy made in confideration of 
rent, or other annual recompence 

2. A leafe muft always be for a lefs 
time than the leffor hath in the pre- 
mifes ib. 

3. For if a leffor grant or demife his 
luhole iniereftt it is an ajjtgnment^ and 
not a leaje ; but a court of equity 
will eftablifh it during the term 

19, 23 
O 3 4. What 
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4« What perfons are empowered by 

law to grant leafes^ and under what 
circumftances Pagi 19 

5. Church leafes, and the form and 
circumftances under which collegq^, 
cathedrals, bilhops, par(bns> vicars, 
and other ecclefiaiHcal or eleemoiy- 
nary perfons, any corporation, whe- 
ther fole or aggregate^ may grant 
leafes 20 

6. In what caies infants t ixecutors^ or 
adminijfratorst may grant leafes 2 f 

7^ A leafe made during mutual plea- 
fure, \Sf after entry, a leafe for a 
year, and fo on from year to year 

21 

8. A leafe may be avoided by the entrj 
of the leiTor, and the iatcbes of the 
lefiee ib. 

9. A leiTor for years may bring 4^^/ 
for rent againft the peribnal repre- 
fentative of his leiTee, after align- 
ment of the leafe 22 

10. If a lefTor affign the rent referved, 
the affignee may difirain or bring 
debt for the arrears ih, 

1 1 . A leafe, or grant of land, pafles 
every thing terreftrial thtrsonf or 
dho*vi or belowj the furface, fi om the 
heavens to the center of the earth, 

. (Sed, Fidejpage 28,//^. 65.) ib, 

1 2., A leflee may avail himfelf of the 

ads of the lefibr to determine the 

leafe ' ib, 

l^. J l*a/e, refcrving a f$pp€t-eomy 

fhall operate as a bargain and/ale 

ib. 

14. A leafe for years, " fb long as 
both parties ftiall live, "determines on 
the death of either 22, 24 

15. A leafe fealed and delived by the 
lefTor only, is good 22 

16. Leafes made good witliout attorn- 
ment of the tenants 22 note (^) 

17. The law gives the leffee an im- 
plied right to every thing that is 
neceflary to his full enjoyment of 
the leafe, {and fee f age zg, led, 69.) 

22,23] 



18. A leflee cannot enter the premifet 
- during the leafe, except to receive 

rent, to fee that no wafte be done, 
or under a covenant for that pur- 
pofe Page t^, t^ 

19. A leafe made without confidera- 
tion, is void 25 

20. A leafe of ^* a houfe with the ap- 
purtenances," will pafs the orchard, 
garden, yards, fhof$, &c« belong- 
ing to it 23, 24 

21. If.aleifee accept rent from an af^ 
iignee of the leafe, he cannot reforc 
back to the original ItSkc 23 

22. In a leafe with an exception, the 
things excepted are not demifed ib, 

23. A leflee may remove fixtures dur- 
ing the €ontin«aaoe of the leafe; 
but cannot deface thofe parts of the 
premises which he has embelii(hed 

23.24 

24. From what fiine leafes f^iall cam* 

mence, according to the manner of 
their commencement being ex* 
pounded 24, 25 

25. A leafe does not authorife the lef- 
fee to bring trefpafs till he has taken 
pofTeiEon . 24 

26. A leafe may be pl^ded, as loft by 
time or accident 25 

27. A leafe, tho' good ^unft the 
lefTor, yet if made fraudulently, is 
void againft purchafers and creditors 

ib, 
28* A leafe ma4e by dure/i, is voidable 

ib. 

29. In what cafes leflees are in titled to 
emblements 6, 7, 25, 26 

30. The afiignee of a leafe, affigned 
after breach, is not liable on the co- 
venant 26 

3 1 . Of covenants in leafes 26, 27 , 29 

32. An under -leafe is hot an ajpgnment^ 
but what cannot be fupportcd as an 
alignment, ftiall be good as an un- 
der leafe 27 

33. A leafe from the day of the date is 
good under a power to demife in 
fcj/iij/ion only ib. 

34- Of 
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34. Of Uafes underi powers Pa^e 27, 

28, 29, 31 

35# A leafe from 1 June^ for 3 years, 
begins on the 2d. and ends on the 
ift. 28 

36. A leafe by tenant for life, is void 
on his death, though the reverfioner, 
an infant, be named therein ib» 

37. On a leafe renewable, on claim 
within one month before the expira- 
tion of the term, the claim mufl'be 
made within the term ih, 

38. In what cafe* an agrumtm fhall 
operate as Si/urrender of a leafe ib, 

39. What fhall be confidered an agree- 
ment for a leafe 1 29, 30 

40* A provifo in a leafe .that the land- 
lord (hall re-enter On the -tenant 
committing an ad of bankruptcy, 
is good 29 

41. A leflee under covenant to pay all 
taxes, impofitions^ &c. is not liable 
after affign men t to the expence of 
building a party wall — fee alfo page 

3«./ 8i* 30» 5» 

42. A leafe made in 1785, for 3, 6, or 

9 years, is determinable in 1788, 
1 79 1, and 1794, on reafonable no- 
tice to quit 3 1 

43. A leafe of tithes; the tithes not 
having been before demifed, is 
^oidt under a power to let^ as the 
ufhol rents be referved ib, 

44. Precedents of agreements for 
leafes, forms. of leafes, deeds poll^ 
affigaments of leafes, bills of fale, 
fc^f . 31 to 60 

LODGING S^ Agreements. 

i« The natiire of the tenure which a 
lodger has in tJbe apartments hired 

1 

In An agreement for letting an apart- 
ment 37 

3. An agreement for letting a ready 
farnii^ed lodging 36 

4. Of the demand aad^ajrment of the 
feat of lodgings 68 
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5. Of the notice to qmt which may be 
given in thecafeof J edgings /*tf^^ 73 

6. Of diftraining for the rent 76 

7. A landlord's remedy when there 
are no gpods on the premiiTes 96 

MEMORIAL'S. 
i« Diredions for executing memorials 

2. Memorial of a leafe for years 59 

3. Memorial of a mortgage for years 

ib. 

NOTICES. 

1. Landlord's notice to the tenant ta 
quit 7^, 

2. Tenant's notice to the landlord ib^ 

3. Notice to found a demand of dou- 
ble rent ^ | 

4. Notice to the {herilFwhen in poiien. 
fion oh an execution i65 

5. Notice of diftrefs 01 
6« Notice in ejeftment *S^> IJJ 

OATH. 

I. Of the oath to be adminifteredJ)/ 
the conftable to the appraiier in thd 
cafe of felling a.diilrefs ; 91 

ORIGINAL. 

1. Of the original wri( in replevitt 

led 

2. Of original in ejedment 136, iy/ 

O U S T E R— 'See Ejeamnt. 

POLICY of INSURANCE. 
I. Form of an affignment of policy of* 



infttpance 

POSSESSION. 

I . Of pofieffion in r^lemin 
9. Of poiieiSon in e^edment 



49 



109^, 
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PRECEDENTS. 

J. Of agreements '*for letting spatt* 

ments, faoufcs, garden >. f«r build- 

•' .^ 
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irt? and piirchafing houfes, and for | prefentadves, and not to his heirs. 



letting ready furniflied lodgings 

Page 31 to 36 

J. or leafes, deeds poll, affignments, 

bills of fale, attornments, memo- 

' Hals and bills of cods, is'c. 36 to 59 

3. Of notices to quit premifes 74, 7$ 

4. For making diftrefs S7 ^° *°^ 

5. Of replevin bonds, aflignment of 
it, declarations in replevin, avow- 
ries, pleas in bar, writb of inquiry, 
and other writs and bills of cofts 

121 to 135 

6. Precedents in ejeament, as affidavits 
of fervice, judgments, notices, de- 
clarations, picas, rules, &c. &c. 

172, adfinem 

PURCHASE. 

I. fur chafe, in a legal fenfe, includes 
every mode of obtaining lands,, &c. 
except that by defcent 1 8 

%^ The feveral modes of purchafe, 
known to the law of England^ enu- 
merated ^^' 

RfiNT. 



I. Rent is a fppcies of incorporeal here- 
ditament, and fignifies a compcnfa- 
tion for the poffcffion of fome cor- 
poreal inheritance o^ 

a. What circumftances are necefiary 
'toconiUtuteareit i^- 

a The feveral kinds of rent defcribed 

4 A rent muft be referved to the per- 

fon granting or demifing the lands 

- and tenements, or to him and his 

heirs ♦ . '^' 

c. In what manner rent may be re- 

ferved, and by whom it xs payable 

03 

6^ If a leffor affign a rent, and the lef- 
' fee attorn, the aiSgneemay diftrain 

for arrears '^• 

7 Rent iti arrear, at the death of the 

l^flor, ihall go to his pcrfonal re- j 



(fee alfo page 64, pi. 15.) Page 63 
^. But if a leffor die before the day of 
payment, his heir (hall /have the 

lent i^' 

9. The perfonal reprefentatives of a 
leffce, muA pay rent before bonds ^ 
&c. '■^• 

10. A bond for performance of cove- 
, nants, is forfeited by non-paynjent 

of rent »^' 

1 1 . A general releafe pf all demands, 
does not rele-afe rent due upon a 
leafe 64, 65 

12. A Icffee who under-lets part of 
his term, may dtfirain or bring 
debt for arrears of the rent referved 
on the uncjer-leafc, is^^ed qu. i^idi 
page 65. pK 24.) 64 

1 3. If a hufband poffeiTed of a /^rw in 
right of his wife, deroifes part, his 
executors fliall have the rent during 
the continuance of the leftator'sde- 

mife '^ 

14. A rent granted to two or mor 
tenants in iommon, is /e*veral it 

1 5. Butif twoor more coparceners make 
a leafe, the rent referved is in com- 
mon ' \ 64,65 

i6. If part of lands demifed be reco- 
vered from the leffor, the rent (hall 
be apportioned 64 

17. The executors of a Icffc^ who has 
affigned his term, are not anfwera- 
ble for. the rent ^ ih, 

18. Ifahulband and wife deipifelandf, 
and the huftand die, and the wife 
marry again before thi^rent becomes 
due, the fceond hufband jhall have 
the rent 65 

19. If a leffor enter the premiffes, the 
rent is Jufpendid while he holds the 

lands ^^• 

20. Tenant* kept out of poffcffion by 
• civil commotion, muft ftill pay their 

rent,Xf<fe alfo page 66. pi. 26.) ih. 

21. A leffet is liable to debt for rent, 
though he never enters ; but he can- 

•not 
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not be fued on the covenants till he I 
take pofTeffion . Page 65 

22. If a tenant hold over after notice 
to auit or to pay- fuch a rent, the 
landlord may recover the rent in an 
a£lion for ufe and orciipaiion 66 

23. By ^f'Ann. c. 1.4. landlords are in- 
titled to a year's arrear of rent, in 
preference to any other of the te- 
nant's creditors /^» 

24. The determinations which have 
taketi place on this ftatute ih, 

25. By 11 Gt'o, z. c. 19. the executors 
or adininiftrators of tenants for life, 
itiay recover a proportion of the 
rent due at the time of their teftator's 

or inteftate's deceafe i^, 

±6, Rent is regularly due and payable 

on the lantt, if no particular place is 

mentioned ib. 

27. Rents due to the crown, mud be 

paid at the exchequer, or to the 

king's receiver ib, 

29. If rent be payabla precifely at a 

day", the lejfie muft fcek out the leffor 

to pay it ' 6'j 

29. The demand of renttouft be made 

at the place where it is payable ib. 

ib. At what time rent becomes due 

• . ib, 

31. Every quarter's rent' is confidfered 
in law as a fever al debt ' ib, 

■ 

32. The tenant has all the day until 
midniglit to pay his rent ; but he 

' fhottld haye if ih readinefs before 
fun ;et . 68 

33. A demand oi rent is necefTary be- 
fore a hind lord can re-enter for non- 
payment, unlefs waived by agree- 
ment ib. 

34. But hy \Geo. 2. r.-cS. where fix 
months rent is in arrear, and no fuf. 
ficient diflrefs, a demand is not ne. 
cefTary ib. 

35. A demand is not necefTary, where 
the remedy is by difirefiy and not 
by re entry ib, 

36. What entry ihall be lawful ib. 
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37. The landlord muft be careful not 
to demand more rent than is due 

Page 6 J 

38. What (hall be a good Undir of 
rent ib. 

39. What fhall be confidered as an 
acceptance of rent i9. 

40. In what cafes acceptance of fent 
fhall be conflrued a waiver of a 
forfeiture 70 

41. The feveral remedies given in law, 
to a landlord againft his tenant, for 
non-payment of rent (Vide " DiJ^ 
/r^" and " Debt"*) 71 

42. On all demifes where no* certain 
term is mentioned, there mufl be 
fix months" notice to quit (fee notict 
to quit) 7^9 7^ 

43. By 4 Geo\ 2. r. 28. if the tenant, 
after notice from his landlord to 
quit, hold t>ver, he ihall pay doa- 
ble rent 74 

44. By f I Geo. 2, c. 19. if the tenaitt 
* give notice to qutt> and afterward 

holds over, he thereby becomes lia- 
ble to pay double rent ib, 

45. A parol notice on a parol lea&, is 
fufHcient; but it muft be previous 
to the expiration* of the leafe ib. 

J^6. Precedents rcfpe^ng rents % as 
forms of notices to quit> demands 
of rents, faTf. 75 

REPLEVIN. 

1 . Replevin fignifies the taking back 
the pledge taken on a dijirejs, and 
counts in a re-delivery qf the good< 
diflrained to the firft pofleflbr, oa 
his giving fecurity to. the fheriff to 
try the right 103 

2. The plaintiff in'replevia mufl have 
a property in the goods at the time 
of the taking ib. 

3. An executor, and a huiband alone, 
or jointly with his wife, may bring 
replevin ib. 

4. Perfbns 
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4. Perfons pofleflcd of goods in fevcral 
or difllnd rights, cannot join in a 
replevin F^g^ 103, 

5. Replevin lies for every fpecks of 
chattel perfonal, which i» capable 
of legal uwnerfhip 104 

*6. It lies for every thing that may be, 

' by. law, diftrained ; as for things 
wild by nature, if made tame or re- 
claimed ; but not for animals which 
are only kept for pleafure, curiofity 
' or, whim »^- 

7. It. will not lie for things fixed to the 
freehold, nor for deeds and charters 
conceiniog the realty, nor for goods 
taken in execution, &c. ^ ii* 

$. Bat where rt^JrvU will not lie, ^*- 
tiuue will '^• 

g. Ripiauin is of two kinds, o/ix. by 
turrit and by f!aiut , »^» 

10. The method of granting r?plevin 

10s 

It. Oat of ivhat courts replcwn iiTues 

it- 

It.Thenvrii iiTues 00 1 of chancery, 
returnable Jnlothe fu]>crior or coun 
ty couf ts f^' 

13. The plaint i% obtained by applica- 
tion to the iheriif or his deputies} 
and may be fu^cb either l>y parol or 
precept /^. 

-14- The fljcriff may ^old plea in re- 
plevin, though above 40 1. except 
ibe freehold come in qaeition, or an- 
€ieni demefye be pleaded, or the writ 
Jg profriefoii pn^hundm be pbtained 



y3. The foit ipay be removed hy pone 
ix re* fa. let. 1 06 

1 6. From what courts repleviq cannot 
ilTue ^ ib, 

17. Oi the pledges in replevin, in what 
manner to be taken, what peribns 
may become pledges, and of the 
con^qoences of not taking them 

107 
y8. By II Geo. 2. r. 19. In every re- 
plevin of a diftre/sfor rent, the iher- 
liF, or )us ofiicers, iliuU take, in their 



own names, from the -pTatntHT and 
two fe^uritifs, a replevin hond, in 
double the v{iluf of the goods, &c. 
which he fiTall affign to the a^o^uf- 
ant, if the condition \fc not pf r- 
formed Pa e \oj 

19. If the (heri/F ne^ieA to take the 
bond, the party injured (hall have 
an action again it him loS 

20. The original 'wr t in replevin is in 
the nature ot slj fii<iei^ to empower 
the (heriff to hold plea in his coun- 
ty court ih* 

21. The writ de iropnHaie prolanda^ 
iiTues when the defendanc claims 
property in the goods di (trained ib. 

22. The capias in *witbermum% iflues 
upon an «/<0^^«ra returned, to in title 
the party repl) ing to take a fecond 
or reciprocal diftrefs 109 

23. The writ de relorno heehend; is a 
judieial writ, and in titles the party 

to have the goods returned i^^ 

24. The writ tiifectnd £eU*uerance, is a 
judicial writ, depending upon the 
fir ft onginal, and is given by the 
13 Ed*w, I. r. 2. which, on the 
party replevying, making a fecond 
default, or where a diilrefs, twic* 
replevied is returned, ordains that 
the di Arefles taken by this writ 
ihall be irreple*vijuhie ib, 

25. The writ of /0»^ is ufed, when the 
proceedings are by <wrsf of replevin 
to remove them into the faperior 
court 110 

fb g6. The writ of recordetri, h ufed for 



the fame purpofe when the proceed- 
ings are by p/aint ib, 

27. The writ of recaption lies where 
the defendant diilrains again, or the 
plaintiff* for the fame rent 1 1 1* 112 

28. The writ of enquiry, iiTues to en- 
quire of the damages when judg- 
ment is given for the plaintiff* or 
demurrer, or by default 1 1 1 

29. Of the declaration in replevin, and 
the manner in v^hich it mnft bo^ 
framed 1 1 2 

30, Of 



INDEX 



JO. Of the feveral pleas in replevin, 
viz. in abatement, bar, juftification, 
avowry* conafance P^# 113* 114* 

3 1 « Of the general iflue 1 1 6 

32. What matters the plaintiff mav 
plead in bar ii* 

33. By 21 Him. 8» r. 19. every avow- 
ant, &c. ihail recover damages and 
cofts 

34 By 17 Car. 2. r. 7. if the' plaintiff 
in replevin be non-faited before if- 
fue joined, the defendant, on a fug- 
geftion in the nature of a'v^ivry or 
cp^miaaatici, ihall have a writ of en- 
quiry 117 

35. Of proceedings underhand deter- 
mination on this ftatnte 1 1 8 

36. By ftatute GUucefttr, a plaintiff in 
replevin (hall recover coils ib, 

37. By 7 Httt. 8. r. 4. every avowant, 
kic. in replevin for rent, (jTr. ihall 
recover damages and cofts 1 19 

' 3^* By 21 Hen. 8. c. 19. ty^ry avow- 
ant, &c. ihall recover coils ib. 

39. By 17 Car. z.c. 7. the iheriff is 
empowered in executing a writ of 
enquiry to give the avowant his 
cods iS. 

40. By II Gio. 2. <. 19. the defendant 
in replevin for rent, ihall recover 
double coib of ftlit ib. 

41.' Determination on thefe ftatutes 

119, 120 

42. Precedents in replevin 121 co 1 27 

43. Bills of coils for plaint ff and ik- 
y#fftftf«/ in replevin 128 to 135 

RESCOUS. 

I . In what caies a diftrefs may be law- 
fully refcaed 95 

SERVICE. 

- !• Service of declaratjon in ejeflment 

Ml 
STATUTES. 

6 Edw. I, c. 2. (forfeiture) 5 

I3.£dw» I. (ft. oierchaat) 10, 109 



103 
Page 88 



9 Edw. 2. c. 9. 

13 Edw. 3. c. 34. (dower) ; 

27 Edw. 3. €. 9. (ftatute ftaple) 1 1 
5iHen.3. c. 4* 8$ 

5 2 Hen. J. c. 2. 88 

52 Hen. 3. c. 21. 104 

7 Hen. 8. c. 4. |i8 

27 Hen, 8. c. 10. (^ufes) ^ 

21 Hen. 8. c 19. 11^ 

32 Hen. 8. c 28, so, 27, 139 

32 Hen. 8. c 34. 30 

37 Hen. 8. c. 37. 71,77, 114 

5 £!r6 Edw. 6« c. II. (dower) $ 

1 IS 2 Phil. \S Mary, c. 12. 89, 10$ 

1 3 Eliz. c. 7, 55 
27 Eliz. c. 4* 2^ 
17 Car. 2.C.7. 77, 86, 117, 119 
29 Car. 2. c. 3. (frauds) 7, 21 

2 Will. 3, c. 5.. 83, 90, 93, 9j 
%\i^ Will. 3. c. 3. (coparceners) % 
4^5 Ann. c. 3. (warranty) 0, 22 

7 Ann. c. 1 8* (coparceners) 8 

8 Ana. c. 14. (landlord 66, 71 
4 Geo. 2. c. 28. (will) 8, 62, 74 
7 Geo. 2. c. 20. ^mortgage) 10, 142 
1 1 Geo. 2. c. 19. (rents) 6, ^^, 71 
^ Geo^. 3. c. 17. (tithes) 19 

9 Geo 3. c. 16. (limitation) 141 

14 Geo. 3. c. 48. 30 
17 Geo. 3. c. 26. (regifte^Bg deeds) 

58 notea 
23 Geo. 3.C. 58. (ftamps) 29, 31, 37 

SUFFERANCE. 

I. The definition of an eftate at fuf* 
ferance 8 
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I. The iignification of the word 
^. 7he feveral Ipecies 

VERDICT. 

1 . Of verdidl in replevin 

2. Of yerdidl in eje^ment 

VBHGE. 

I. What perfons ihall be coniidered 
tenants by the \tx^e 8 
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